THE BANKING LAW JOURNAL. 


DEVOTED TO BANKING, FINANCE AND LAW. 
Published Monthly at 27 Thames Street, N. Y. City. Telephone 3060 Cortlandt. 


ALFRED F. WHITE, - - Publisher. 





Vor. XXV. NEW YORK, DECEMBER, 1908. No. 12. 





THE BANKING LAW JOURNAL FOR 1909. 


N response to the expressed views of many of its friends that the 
| field of the Journat be broadened, in order to increase its useful- 
ness to banking interests, it is contemplated in the coming year 
to enlarge the scope of its work without interfering with its pres- 

ent special function. 

Banking Law will, as hitherto, be the main subject treated in its 
pages, and the development of this feature, which has kept pace with 
the development of the banking business, since our first number was 
issued, will continue. The Journat will always strive to hold its 
well-earned position as the publication par excellence, to which bank- 
ers look for comprehensive news and reports relating to the laws and 
decisions affecting their business. 

It is proposed to add papers and discussions upon general bank- 
ing and related subjects. Thus the prospective Currency Legislation, 
which will in the course of the next two years become a leading ques- 
tion, will be fully discussed; and since the recommendations for the 
improvement of our system will be largely influenced by the results 
of the investigations of our Monetary Commission abroad, Foreign 
Money ana Banking Systems and their operations will be treated in a 
thorough and instructive manner, to enable the reader to form his. 
own judgment as to the recommendations to come. 

Papers upon Banking Methods and upon Savings Banks will be 
continued; and as supplementary thereto the subjects of Foreign Ex- 
change and Investment Securities will be added. Furthermore, articles 
and information concerning Government Finance, especially as it 
bears upon the business of bankers, will receive attention, and the 
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financial affairs of Municipal and Public Service Corporations will con- 
stitute a feature. 

In short it is our aim to make the Journal as welcome in every 
institution for its practical discussions of these allied subjects, as it is 


to-day as the exponent of the legal questions relating to banking. 


— 


Senitess Guaeaee The subject of ‘‘savings departments” as part 
in National Banks. Of the business of national banks is likely 
to receive considerable attention in the near 
future. The Comptroller of the Currency has called upon the na- 
tional institutions to report separately the amount of their deposits 
classifiable as ‘‘ savings.”” Thus we shall know shortly to what extent 
this class of business is carried on by banks under national charters. 
Additional interest is given the subject by the decision of the State 
Court in New Hampshire (published in the October Journat), to the 
effect that the State law prohibiting any institution other than the 
specifically chartered savings banks from carrying on that particular 
class of business, applies to national banks in that State. The ques- 
tion, as we have intimated, is still an open one, since no Federal 
court has passed upon it. 

While the National Bank Act does not specifically permit receiv- 
ing savings deposits by national banks, there is no prohibition against 
the exercise of this function. The practice of their taking such 
deposits doubtless arose largely by reason of the absence of special 
institutions for savings in so many of the localities; there can be no 
doubt as to the usefulness of the practice to the people in those local- 
ities. Where the states provide for savings institutions, particu- 
larly for those of the class knows as ‘‘ mutuals,” objection naturally 
arises to the competition of commercial banks in that field of busi- 
ness. In New York State, which has an admirably designed system 
of mutual savings banks, the question came up about a year ago, and 
the Superintendent of Banks, in his annual report, clearly set forth 
that the statutes were set at naught by commercial banks operating 
under State laws, receiving savings deposits. Yet he felt compelled 
to admit that where a community in the State has no savings bank 
facilities, the use of discount banks, by the people, for the purpose, 
is worthy of encouragement. The contention is, however, that the 
same principles of regulation should be applied to savings deposits 
in discount banks, as govern with respect to those held by the special 
institutions for savings; thus, the restrictions imposed relating to the 
investment or use of such deposits, and the guas? trust relation which 
the savings bank law creates in favor of the savings depositor. 
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Savings Banks’ From the report of the Comptroller of the Cur- 
Statistics. rency for 1907 it appears that savings banks of 
the mutual class (which are semi-philanthropic 
institutions, the profits of which are held entirely for the depositors) 
exist in all the New England States, in New York, New Jersey, Penn- 
sylvania, Delaware, Maryland, West Virginia, Ohio, Indiana, Wis- 
consin and Minnesota, only sixteen out of the forty-six states of the 
Union. Stock savings banks, in which profits go in part to sharehold- 
ers, exist in the District of Columbia, and in North Carolina, South 
Carolina, Iowa and California. In Illinois there have been recently 
organized institutions known as ‘‘trust and savings banks.” It would 
thus appear that twenty-five of the states have no savings banks, as 
such. Mutual savings banks number 678, but of these 623 are in New 
England, New York and New Jersey; of the stock savings banks 737 
reported, of which 494 are in Iowa, 119 in California. The number of 
the Illinois class of these institutions is not given, but they report 
606,000 savings depositors, a total exceeded only in New York and 
Massachusetts. 

It is of further interest to state that of the aggregate savings banks’ 
deposits of the United States, given as $3,690,000,000, the mutual in- 
stitutions carry $3,055,000,000, of which sum $2,718,000,000 falls to 
those in New England, New York and New Jersey, belonging to 
6,130,000 depositors, out of an aggregate of 8,588,000 depositors in all 
classes of savings banks in the country. The average deposit account 
is slightly under $430, the average ranging highest in California 
($639), Ohio ($546), Massachusetts ($542), and New York ($508). In 
only two other states, New Hampshire and Connecticut, is the aver- 
age deposit higher than the general average for all. 

A review of the facts leads to the conclusion that in more than one 
half of the states, and probably in two-thirds of them, commercial 
banks carry very substantial amounts of savings deposits, and perhaps 
some such banks receive them in every one of the states. It is en- 
tirely proper that there should be a separation in the reports of all 
the banks, of this class of business, since in the consideration of the 
banking problems now under discussion the facts relative to the char- 
acter of business done are of prime importance to enable legislators 
to provide reasonable and beneficial laws, discriminating properly 
with respect to each class of business. 


icine Whether the New Hampshire decision, already 
National Laws. Treferred to, will lead to a determination of the 
question whether or not a State law can prevent 

a national bank in that State from taking savings deposits, is not cer- 
tain; but the question should be settled. In harmony with some 
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decisions in analogous cases, it is reasonable to assume that if national 
banks have, under the Federal law, the right to maintain savings 
departments, no State law can interfere. Thus, the National Bank 
Act authorizes discount banking; formerly this business was con- 
ducted solely under State laws, some of which were quite exclusive; 
yet no one would contend that a local statute could prevent the exer- 
cise of the authority by national banks. Obviously this rule would 
apply equally to Kansas, where there are no savings banks specifi- 
cally conducted as such, and to New York which has a thoroughgo- 
ing savings bank organization. 

It would properly be regarded a misfortune to the people in local- 
ities where there are no special institutions to take care of savings, 
if it were determined that national banks may not receive such 
deposits. It would deprive many hundreds of communities of the 
means to safeguard their surplus earnings and would diminish thrift; 
or, upon the other hand promote hoarding of actual cash, a habit 
unquestionably detrimental to the general welfare. If, therefore, a 
judicial decision should, perchance, forbid the practice under the 
Federal law, Congress should provide by amendment thereof for the 
legalization of the practice; indeed it would be wise to set at rest all 
doubts by the enactment of such legislation embracing appropriate 
restrictions, such as experience dictates. 


as 


Postal We are not ignoring the fact that the present 
Savings System. political movement points to the establish- 
ment of a postal savings system, to obviate 

the evils of hoarding and promote the benefits of thrift. This pro- 
ject is, however, open to serious objections. The experiences of 
other nations employing such a device, are very far from demonstra- 
ting its utility for us; they are all borrowing nations whereas our 
Federal Government, generally speaking, requires no such assist- 
ance. It is all very well for a Government always in need of funds, 
to provide a channel for the investment of its peoples savings, con- 
verting the money into public debt certificates; we have no present 
or prospective need of such a method of furnishing our Treasury 
with means. Hence it is proposed to loan the deposits received by 
the postal authorities, upon which interest at 2% per annum is to be 
paid, to national banks at 24 %, the extra charge to cover the expense 
of the system. But our national banks have not in forty years paid 
interest upon public deposits; it is questionable if many of them 
would be able to use such funds profitably at such a rate, during a 
substantial part of each year; thus the funds might earn nothing for 
half the time, at least, and the interest would have to be paid out of 
taxes, unless the Government invested the savings in miscellaneous 
bonds. The postal savings question hence resolves itself to this: Shall 
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we tax the whole people to pay interest upon such deposits of a com- 
paratively small part of the people? The problem is the disposition 
of the fund so accumulated; it is not needed by the Government, 
and if not desired by the banks, its presence in the Treasury whether 
borrowed on bonds or not, would be likely to lead to extravagance 
and waste. True we might do much good by providing from the 
Nation’s purse for irrigation, improvements in our waterways and 
betterment of our highways; issuing for these purposes bonds to ab- 
sorb the savings. But this is such a far-reaching fiscal policy that it 
should receive much more careful consideration and the approval of 
the people, before it is adopted. The recent election result cannot 
be construed to,have given it popular sanction. 

It is noteworthy that in Germany, where political conditions have 
led to extraordinary measures for the care of the interests of the 
wage-earners, where paternal tendencies have been exceedingly 
strong owing to the need of paying attention to the very large social- 
ist vote, there are no Government savings banks. The same is true 
in Switzerland where the welfare of the mass of the people is cer- 
tainly adequately guarded. Neither do Denmark and Norway report 
the existence of such institutions. Yet Denmark and Switzerland 
show the highest amount of savings per capita of total population in 
the world, and omitting Australasia, Germany and Norway show the 
next highest. Manifestly this is due to the fact that in these coun- 
tries provision is made for the care of the people’s surplus funds ina 
manner absolutely adequate. Why should we not seek to imitate 
these countries, rather than adopt a postal system to which so many 
objections can properly be raised upon entirely disinterested grounds? 

The savings per capita of population in Denmark stand at $82; those 
of Switzerland at $62; Germany has nearly $47 and Norway upward 
of $43; the only other countries showing comparative figures are 
Australasia with about $48 and the United States with $41. 


Ss 


A Possible he argument advanced in its favor is that a substan- 
Solution. tial portion of our people, embracing many foreign- 
born, lack the knowledge which gives confidence in 

banks; that, on the other hand, they have unbounded faith in the 
Federal Government; that very considerable sums of money are 
now annually invested in postal money orders in the names of the 
purchasers, who hold them, thus making the postal department a 
depository of their savings without interest. This lack of confidence 
in banks is not in evidence in the states having well-ordered savings 
banks; it seems therefore that the easiest means of inculcating the 
confidence referred to is to have a well-ordered system of savings 
banks throughout the country. If, as appears necessary, the Federal 
Government should undertake this duty, it could be accomplished 
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quite readily by providing for savings departments in national banks, 
to be conducted under well-defined regulations; it would probably 
prove valuable to require that the securities in which savings are in- 
vested be in part deposited with the Government to assure the de- 
positors, thus having the Government influence directly employed. 
Such a plan would obviously serve the purpose without giving rise to 
complex fiscal problems. 


as 


-..eendtenestie” The Comptroller also asks the banks to furnish 
of Banke. him additional information respecting their de- 
posits, segregating for an experimental day, 
apparently, the transactions arising from the bank’s loans as distin- 
guished from ordinary deposits of checks and cash. In other words 
to indicate the proportion of the total deposit liability arising from 
the sales of the bank's credit, which for the purpose of the discussion 
may be termed ‘‘loan-deposits.”” The importance of this informa- 
tion is not to be underestimated; it is only a matter of regret that 
we cannot have a similar showing of the operations of the banks do- 
ing business under State charters. For it is clear that, since the vol- 
ume of deposits is a potential factor in our economic problems, the 
degree in which banks expand that volume is the chief element to be 
considered. Properly speaking, it is upon the loan operations of 
banks that the reserve laws bear; the requirements contemplate a 
ratio of cash to deposits and restrain loaning when the ratio is reduced 
below the minimum. 

Deposits of cash, or of checks which produce cash, raise the re- 
serve ratio; ‘‘ loan-deposits,’’ by merely increasing liability, do not 
increase but diminish reserves. If, as many critical observers con- 
tend, the evil of recent years has been the over-expansion of deposit 
liabilities of banks, in relation to the cash reserves, this has obvi- 
ously been due to the increased use of the loaning powers. If it has 
been excessively used, the addition to our knowledge of the extent 
of these specific operations, cannot but throw light upon the ques- 
tion how best to regulate the business in order to obviate repetition 
of the inordinate expansion and lowering of reserves. If over-ex- 
pansion is the cause of financial crises, the recurrence of such critical 
periods can be diminished, if not entirely prevented, only by the 
device of a nicely operating check upon transactions; in order that 
such a device may be found—one that shall restrain, yet not unrea- 
sonably—it is essential that we have all the knowledge possibly 
obtainable as to the actual conditions. 

The steps which Comptroller Murray has taken constitute a well- 
defined and practical move in the direction of improvement that is 
certain to affect our system advantageously; he should be intelligently 
encouraged in his policy. 

Comptroller Murray’s first annual report, aside from the purely 
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routine statements, is naturally devoted in large measure to his pro- 
posed reforms, the substance of which has already been noted in our 
pages. He informs the public, however, that fully one-half of the offi- 
cers of national banks whom he addressed in search of suggestions 
for the improvement of the National Bank Act, replied that they were 
so fully satisfied with the law as it stands, that they had no suggestions 
for changes to offer. This is a very surprising result; but despite 
this informal ‘‘ referendum,” the Comptroller has gone ahead to do 
his utmost to carry out such reforms as are suggested and to procure 
legislation upon the lines required where executive action is not per- 
missible to change practices. There has been shown a disposition to 
criticize him for his extraordinary zeal; many appear to think he has 
over-stepped the limits of reasonableness; yet upon the whole, as we 
have had occasion to remark before, the general trend of his activity 
makes for better supervision; if any errors have crept into his pro- 
gram, they are readily corrected or modified. 


| 


— The National Monetary Commission, of which Sena- 
Legisiation. tor Aldrich is chairman, has resolved to propose and 
push at the present short session of Congress, legis- 
lation to improve methods under the national banking law; the sub- 
ject of currency reform is to be postponed until the basis therefor 
has been more thoroughly studied. This is quite proper, inasmuch 
as the minor, but by no means unimportant, banking problems, have 
received active attention and their solution need not be delayed. 
30th the Comptroller of the Currency and the bankers have co-oper- 
ated to give the Commission full information and the benefit of their 
experience, respecting the immediate needs of the banking system 
relative to methods. The scope of the investigation was outlined in 
the series of nineteen questions submitted to bank officers by Repre- 
sentative Weeks, the vice-chairman of the Commission, which was 
published in October. 

The first subject touched upon is that of the appointment and 
compensation of bank examiners. As has been repeatedly said for 
years, this is of g. sat importance to all; for nothing renders the ad- 
ministration of the banking law so inefficient as imperfect examina- 
tion. To obtain examiners who will give the requisite service, it is 
necessary to provide compensation commensurate with the abilities 
demanded. Paying men less than their labors entitle them to does 
not encourage them to put forth their best effort. Doubtless this 
defect in the law will at last be remedied in a practical manner. 
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London’s Goia  / 4 ~ London Statist is unremitting in its labor to 

Raserves. induce the joint-stock banks there to increase their 

coin reserves, a subject to which frequent refer- 

ence has been made in our pages. Ina recent number the editor re- 

calls the extra discount charges in 1906 and 1907, and the anxiety 
these caused to merchants, and says: 

‘* The point we would especially insist upon is that all this anxiety, 
trouble and difficulty * * * would have been reduced to compara- 
tively insignificant proportions if all our banks held, and were known 
to hold, adequate gold reserves.” . 

Pointing out that the recent period of easy money gave an excel- 
lent opportunity to accumulate gold, and that only a very few of the 
banks availed themselves of it, he expresses the view that public opin- 
ion will not tolerate inaction on their part very much longer; that 
Parliament will ere long be called upon to deal with the subject un- 
less the banks themselves move in the right direction. He adds: 

‘* We repeat that we should prefer the banks toreform themselves. 
If they will do so they will strengthen their hold upon the country, 
and in the end will increase not only their own prestige, but their own 
wealth and power. If they refuse to do so, then the public will have 
to turn to the Government and insist upon its making the banks do 
their proper duty. Do bankers doubt that the Government will obey?”’ 

This is strong language, from an influential source, and should 
bear fruit. 


The Gold Market here is, however, something to be said regard- 
in 1908. ing the practical question of gathering gold 
when money is easy. In the same number of 
the S/atis¢ it is reported that the Bank of France is still continuing 
its policy of bidding for all the new gold that comes to the British 
market; a policy which has caused the increase of the French bank’s 
gold reserve by about $125,000,000 during the past twelve-month. 
But it has been compelled to pay a premium upon this metal fora 
considerable part of the time, the price quoted at the date of the issue 
of that number being 77 sh. 11 3-8d. per oz. standard, or nearly one 
penny above parity. In view of this active competition it has been 
almost impracticable to get gold for the London banks’ reserves, ex- 
cept at very high cost. Then again, it may be surmised that there 
would have been an unsuccessful outcome in a competition for the 
new supplies from the mines against the Bank of France. The shift- 
ing of the demand to the United States, early in December, may prove 
to be a general desire to ease the strain and give others an opportun- 
ity to require some of the metal that arrives weekly from South Africa 
in the London market. 
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This gold movement from New York isavery 
‘interesting indication of the influence of the 
security movements upon our international trade balance. The ex- 
cess of our exports over imports has been fully $500,000,000, due in 
very large measure to our compulsory economizing during the depres- 
sion following our panic; our purchases abroad were over $300,000,000 
less than in the corresponding period last year. That with such a 
balance in our favor we should have been in the position to submit 
to demands upon us for gold, is conclusive evidence that our securi- 
ties were very largely bought by foreigners during the months when 
they were at low prices in the market, and sold back to us when prices 
advanced, particularly after the result of our political contest was 
settled. For the unrecorded movement of values other than securi- 
ties-—including the large sums in drafts and letters of credit taken by 
our ‘‘globe-trotters” and others going abroad—could not have 
offset the enormous credit established by our recorded movement of 
merchandise by more than one half; we also took about $100,000,000 of 
gold from Europe during the period; so that it is probable that the 
securities movement was equal to about $150,000,000 against us. 


Our Gold Exports. 


Teen Gatien af There has been much speculation as to the 
the Bank of France. reason for the policy of the Bank of France 


in accumulating such an amount of gold; it 
was not needed to back its note-issues, for these have increased only 
about $10,000,000 in the year; nor have the other liabilities shown 
any expansion. So that the gold against notes now stands at upward 
of 67%%. The official discount rate is held at 3% steadily, while 
London’s rate fell to 24%% in May and has remained at that figure 
ever since. This circumstance in itself would have enabled France 
to draw gold under ordinary conditions; but in addition the republic 
has become a creditor nation to so large an amount that it is only 
necessary to hold her interest income therefrom, instead of reinvest- 
ing, to have very heavy demands upon other nations. The opinion 
is expressed that French capitalists are getting ready to take advan- 
tage of prospective bond issues by several other countries, and the 
Bank is thus preparing herself with a phenomenal hoard of gold to 
finance her international bankers. 

There is one field of usefulness to the world’s finance wherein 
France may become the chief factor at an early date: the rehabilitation 
of the Latin states now in straits with their monetary systems. Spain, 
Portugal and Greece have a depreciated currency; Italy has now 
emerged from her similar condition, largely through the help of her 
French neighbor. Spain is taking radical steps to place her currency 
at parity; in Portugal the measures for a like rehabilitation are being 
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considered; no news of this character has come from Greece, but the 
subject is probably also being considered there. Obviously the need 
of these three states is for a larger supply of gold, which alone can 
restore their paper issues to parity and render their exchanges more 
stable. Franceis placing herself in a position which will enable her 
to finance these states for the purpose, if such be the plans of her 
statesmen. 

Such an undertaking would, when successfully carried through, 
prove a tremendously beneficial work, not merely for the people of 
the three states interested, but for all who do business with them. 
Such a result would manifestly add enormously to French prestige; 
it would also materially increase the commercial and the political 
power of France; for despite the dynastic relations with the rulers 
of other countries which exist in these states, this practical assist- 
ance could not fail to render French influence dominant with their 
people. May not this be one of the prospective uses for the great 
accumulation of gold by the Bank of France ? 


iinet The most interesting topic in Secretary Cortel 


Gold Certificates. YOu’s annual report on the finances is the sug- 
gestion for the creation by international agree- 
ment of a deposit of gold and the issue of international gold certificates, 


by means of which the moving of the metal back and forth could be 
avoided. It frequently happens that a large amount of gold goes out 
at one season of the year and returns at another season; indeed it is 
not an unusual event to have $100,000,000 of gold moved within a cer- 
tain period, and the net result of the movement leave the several 
countries involved in exactly the same position as if the movement 
had not taken place. In many cases the temporary demand for the 
metal, thus shown, would be satisfied by the use of such international 
certificates. Thus the expense and risk of actually moving the metal 
and the disturbances caused thereby, might be obviated. The accept- 
ance of the plan, now officially proposed for the first time, would un- 
questionably prove beneficial to the whole commercial world. 

It is necessary to study out many details before such an agree- 
ment can be reached; but obviously unless a beginning is made no 
progress can be expected; hence our Secretary of the Treasury is 
entitled to credit for having displayed the enterprise to give the sug- 
gestion an official status. The introduction of such a system would 
naturally, and almost necessarily, be accompanied by the organization 
of an international clearing-house, another step in the improvement 
of the relations between commercial countries, frequently advocated 
but remaining unrealized to date. Every such improvement in the 
mechanism of exchanges meansa diminution of the tax upon com- 
merce; it also tends to promote more amicable international political 
relations. 
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Liability of On another page of this issue appears a 
Accommodation Maker. decision of the Supreme Court of Utah 
holding that the accommodation maker 

of a note cannot relieve himself of liability on the instrument by show 
ing that an extension of the time of payment was given by the prin-- 
cipal maker without his knowledge or consent. The note in ques- 
tion was signed by two parties, Smith and Darmer. In an action on 
the note against Smith he claimed that the fact that he signed merely 
as surety was known to the payee of the note, and to the person to 
whom it was later indorsed; that no demand for payment was made 
upon him until more than four years after the maturity of the note; 
and that by reason of the extension of time and of the delay in pay- 
ment, he was prevented from protecting and securing himself. Had 
this case arisen prior to the enactment of the Negotiable Instruments 
Law (1899), it would have been held that Smith was not liable on the 
note under the general rule that a binding agreement between the 
principal and holder of a negotiable instrument, extending the time 
of payment, would operate to exonerate the surety, though he ap- 
parently signed as maker, if the holder had knowledge or notice that 
he was in fact a surety. This, however, was changed by the Negoti- 
able Instruments Law, which provides only for the discharge of per- 
sons secondarily liable by an extension of time and declares that 
accommodation makers are primarily liable on the instruments which 
they sign, notwithstanding that the holder, at the time of taking the 


instrument, knew him to be only an accommodation party. 


Of unusual interest in banking circles is 
the recent decision of the New York Ap- 
pellate Division dealing with the effect of the failure on the part of 
a member of a clearing house to strictly comply with a rule of the 
clearing house requiring checks found not good to be returned to the 
bank, from which they were received by the clearing house, by three 
o'clock of the same day. The text of the opinion of the court is 
printed on another page of this issue. Under a separate title are 
gathered other decisions bearing upon the same point. The ma- 
jority rule seems to be that, where a clearing house rule places a 
limit on the time within which checks found not good may be re- 
turned to the bank with which they were deposited for collection, and 
through some error a check is not returned until after the hour 
designated, the bank returning the check is nevertheless entitled to 
a refund of the amount paid out by mistake if the bank to which it 
was paid has not in the meantime changed its position to its detri- 
ment. To this effect is the law in the states of Massachusetts and 
New York. Acontrary doctrine obtains in the United States courts, 


Clearing House Rules. 
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if the decision of the District Court in the case of Preston v. Cana- 
dian Bank of Commerce, 13 Fed. Rep. 179, may be accepted as a cri- 
terion. In that case the cashier of the drawee bank made an error 
in computing the depositor’s balance and, in consequence of the er- 
ror, a check was paid where, as a matter of fact, there were not suffi- 
cient funds on hand to meet it. Immediately on the discovery of 
the error the check was sent back to the bank from which it had 
come but the messenger did not arrive with it until a few minutes 
after the time designated in the clearing house rule for the return of 
such checks. For this reason a refund of the money received on the 
check was refused. While admitting the soundness of the rule of 
law that money paid under a mistake of fact may be recovered back, 
the court went a step further and asserted that it was an equally 
sound and fundamental proposition of law that banks might enter 
into an agreement limiting the time within which mistakes, which 
resulted in the paying out of money, might be rectified. 


3 


eit Wie It is generally provided in the negotiable in- 
as Payee of Check. ‘Struments acts of the various states that a 

check is payable to bearer when it is payable 
to the order of a fictitious or non-existing person with the maker’s 
knowledge. Therule of law expressed in this provision existed under 


the law merchant long before uniform negotiable instruments laws 
were thought of as a possibility. The law merchant found its origin 
in the unwritten customs of the merchants of the day and was at 
first confined to transactions between merchants living in different 
places. It has now come to be regarded as part and parcel of the com- 
mon law. Under the law merchant, as has been said, bills or notes, 
payable to the order of fictitious persons, were treated as though pay- 
able to bearer. An actual and existing person might be a fictitious 
person within the meaning of the law merchant, where he was with- 
out interest in the check of which he was made payee, or where the 
maker never intended that he should become a party in fact. The 
fictitious payee might be a non-existing person fraudulently imposed 
on the drawer or maker as a real person and afterwards personated 
by the fraudulent indorser. It might be a firm that had been dis- 
solved, or a partnership which had never been created, or it might 
be a corporation that had no actual existence. Again, the fictitious 
payee might be an actual person originally intended to be payee, but 
never actually made such, the instrument being diverted from its in- 
tended use. 

In this issue, under the title ‘‘ Forged Indorsement,” is printed 
the decision of the Supreme Court of Pennsylvania in the case of 
Snyder v. Corn Exchange Bank, in which the court was called on to 
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apply the provision of the Negotiable Instruments Act of Pennsyl- 
vania that a check is payable to bearer ‘‘ when it is payable to the 
order of a fictitious or non-existing person, and such fact was known 
to the person making it so payable.” From the facts on which the 
question arose it appeared a depositor in a bank had filed a power of 
attorney with the bank authorizing a clerk in his employ to sign 
checks on the bank in the depositor’s name. By virtue of the power 
of attorney the clerk was enabled to draw checks to the order of a 
person named Niemann, a business connection of the depositor. The 
clerk never intended that Niemann should receive the checks and 
they were not, as a matter of fact, delivered to Niemann. Instead, the 
clerk, acting without authority, wrote Niemann’s name on the back 
of the checks and negotiated them. In the course of time they 
were returned to the bank and paid by it. The holding of the court 
is to the effect that Niemann was a fictitious person within the mean- 
ing of the provision of the Negotiable Instruments Act quoted and 
that the bank was not liable to the depositor. 


| nS | 


Guster an to A decision of the Supreme Court of Kansas, 
Time of Payment. holding that a promissory note payable ‘‘as 
soon as I can” will be regarded in law as pay- 

able within a reasonable time, is published on page 1038. Somewhat 
analogous to this is the case of Randall v. Johnson, 59 Misc. (N. Y.) 
317, where an action was brought on a promissory note given for the 
price of the rigging of a vessel, payable ‘‘ 90 days after its first return 
trip.” It was shown that the vessel was lost at sea on its first voyage 
and the court held that the note was payable 90 days after the time 
reasonably required forthe trip. ‘‘ It would be a mockery of justice,”’ 
said the Court, ‘‘ to hold that because the schooner was lost at sea, 
and, therefore, had not made her first trip, the appellee lost his debt.” 


—S—_s 


Purchaser of Note Where a note is obtained from the maker 
Obtained by Fraud. by fraud, a subsequent purchaser of the 
note, to be entitled to recover thereon, wust 

show that he used the means that an ordinarily prudent man would 
use to ascertain the manner in which the note was obtained. This is 
the rule set forth in Mee v. Carlson, a recent decision of the Supreme 
Court of South Dakota, printed on page 1021 of this number. The 
note was indorsed without recourse and the plaintiff, while main- 
taining that he had acted with due caution, admitted that he would 
not have accepted such a note for the bank with which he was con- 
nected. A person purchasing a note in good faith, who has exer- 
cised in its purchase due care, will not be liable to suffer by the en- 
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forcement of the rule above quoted. On the other hand, if the pur- 
chaser fails to show that he observed the ordinary rules applicable 
to the purchase of commercial paper, where the circumstances attend- 
ing the purchase are such as should excite suspicion in the mind of 
a person of ordinary prudence, the law will not protect him. 


Consideration tor © page 1026 of this issue is published the case 
Promissory Note. Of Mohr v. Rickganer, a recent decision by the 

Supreme Court of Nebraska, holding that, 
though a verbal promise to a broker to pay him for his services in 
effecting a sale of real property is unenforceable under the statutes of 
Nebraska, still, where a note is given tothe broker in payment for such 
services, the services constitute a sufficient consideration, and broker 
may recover in an action on note. Bills and notes, like other contracts, 
must, to be enforceable as between the immediate parties, be sup- 
ported by a valuable consideration. The question of the sufficiency 
of the consideration is one which is frequently presented to the courts. 
In Missouri it has been held that notes given for a verbal promise to 
convey real estate are founded upon a sufficient consideration, Mc- 
Gowen v. West, 7 Mo. 569. The promise of the payee to name his 
child after the maker, Wolford v. Powers, 85 Ind. 294, and the prom- 
ise of the payee to abstain from the use of intoxicating liquor for a 
certain period of time, Lindell v. Rokes, 60 Mo. 249, have been held 
sufficient as considerations. 


Te | 


i ot meee, The Kentucky Court of Appeals 


Maker of Collateral Note. has had recent occasion to apply 
the doctrine that a person execut- 


ing a collateral note simply as accommodation paper, and having a 
distinct understanding with the payee that he is acting merely as 
surety for a third person executing a note to the papee, is released 
by any circumstances that would release any other surety. The case 
is that of Morehead v. Citizens’ Deposit Bank, 113 S. W. Rep. 501. 
In this instance the payee renewed the principal note several times 
in consideration of the payment of interest in advance, without giv- 
ing notice to the accommodation maker of the collateral note. It 
was held that inasmuch as these renewals made it impossible for the 
accommodating party to pay off the indebtedness and protect him- 
self, he was thereby prejudiced and so released from liability on the 
collateral note. 





THE PEOPLE AND THE MONETARY LAWS. 


AREFUL students of our political history will find in that por- 
tion thereof which relates to our coinage and currency questions, 
some remarkable instances of blundering, by which the people 
showed apparent incapacity for enlightened self-government, and 

that to their own enormous loss. This observation is once more called 
forth by the report of an address delivered by Senator Aldrich be- 
fore a gathering of men interested in the promotion of currency re- 
form, held last month in New York City, under the auspices of the 
Merchants’ Association. The Senator confessed that his recent in- 
vestigations of monetary systems in Europe had caused a very marked 
change in his views upon our currency problems; and previous thereto 
it had been published that the Aldrich Monetary Commission, after 
studying foreign systems, concluded that we really had no ‘‘ system” 
worthy of the name. 

It is well known that for many years Senator Aldrich has practic- 
ally dominated national monetary legislation; his abilities, both as a 
political leader and an expert upon financial questions, were recog- 
nized by his colleagues on the Republican side of the Senate to such 
a degree that they yielded to his behests, frequently against their own 
opinions as to the wisdom of his views. Upon him more than upon 
any other one man rests the responsibility for non-action on our 
money question in all these years, even after his party had in its 
platform of 1900 declared in favor of sound measures of reform which 
would have proved a blessing to the country. 

His dominant influence caused the party to ignore the tacit pledge to 
the people given by that declaration, against all protests from men 
who saw the defects of our laws and indicated the remedies. It may 
be admitted that he felt convinced that the welfare of the party, and 
hence that of the country, were best served by avoiding political con- 
troversy over the money question. 

Were one now in position to say that the policy was continuously 
wise and stands to-day unretracted, the subject might.be allowed to 
rest; but it is now conceded that the wisdom of the policy was, after 
all, questionable, and the impeachments thereof well-founded. This 
conclusion has been reached after much study; but the study might 
have been undertaken ten years earlier instead of permitting the 
people to be saddled with a wretched make-shift for a system, a veri- 
table begetter of panics and distress. Is a policy which compels the 
people to endure a defective system, because they are for the time 
prosperous under it and in spite of its defects, defensible even upon 
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grounds of supposed political expediency? When it is palpable that 

the defects will inevitably lead to a catastrophe in time, is it wise to. 
refrain from improvement to avert the catastrophe because the plans 

for improvement might involve a temporary disturbance of the 

prosperity? 

It is clear that the interests of the people were practically neg- 
lected by the legislators; yet so skillfully was it accomplished, from 
a political point of view, that the people scarcely knew that they suf- 
fered neglect, and supinely give the same men a further grant of 
power. It is now announced, for their consolation, that something 
will surely be done, say two years from now; and with this virtuous 
eleventh-hour repentance the people must needs be contented. In 
the final analysis it is, of course, their own fault; they gave so little 
attention to the subject that the leaders were able to persuade them 
that they really had as good a money system as could be devised for 
them. 

The party cannot escape responsibility for this state of affairs; 
either the leaders knew better and subordinated the people’s ultimate 
welfare to their political plans,or their assumption of oracular wisdom 
was upon a parity with that of the priests of Delphos who for so long 
a period befogged the mindsof the Greeks, until the sunlight of educa- 
tion exposed its fatuity. Either conclusion gives force to the conten- 
tion that the people have been badly led and have not had the per- 
spicacity to see it; doubtless the absence of perspicacity is due to 
their grudging the time for study of the question from their inordi- 
nately keen business of dollar-getting. 

It is true that it has always been necessary to combat the persua- 
sive arguments of sundry individuals who kept busy deliberately in- 
culcating unsound doctrine purely for personal gain, and of others 
sincerely but unwisely preaching doctrines otherwise unsound. Yet 
there have always been earnest workers for sound money, who, fail- 
ing in ability to use the more honeyed and persuasive language, were 
not listened to. Thus we had our silver question, and before it our 
greenback question, in each period the people were mulcted under 
substantially similar conditions: a defective money system continued 
on the plea that political exigencies required it. 

Under the leading of John Sherman the party assumed the respon- 
sibility for that ridiculous pretense for money—the greenback; and 
sedulously adjusting itself to the breath of veering popular opinion, 
succeeded in deluding the people, who failed to observe that it was 
now partial to depreciated paper and then against it, now favorable 
to free silver, then against it, almost exactly in accordance with the 
chances as tothe vote-getting virtue of the several policies. So keenly 
could the leaders appraise the vagaries of those of the people who 
held the balance of the voting power, that doing nothing and com- 
promising were the policies of the periods. Thus we had fourteen 
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years of fluctuating, cheating, greenback money, and as many more 
of the uncertainties of the silver regime, which proved almost as dis- 
astrous to the people as the ‘‘rag-money” era. 

It is not contended that had the people intrusted the Democratic 
party with power, its leaders would have done any better—far from 
it—for the opposition has been almost continuously composed of sev- 
eral incongruous elements which could not be harmonized for a sound 
money policy. But had the people manifested their displeasure at the 
Republican inactivity, by menacing the continuance in power of that 
party, there would have been quick responses to demands for reform. 
It was exactly thus that the law providing for resumption of specie 
payments, by which the greenbacks were eventually raised to par, 
was obtained. In the Congressional election of 1874 the people chose 
a Democratic majority in the lower House, (to come in on March 4, 
1875;) the Republicans still controlled, for the short session begin- 
ning December 7, 1874; by January 14, 1875—that is to say in less 
than Six weeks—the Resumption act was law; although the party had 
passed an inflation bill six months earlier, which the President re- 
fused toapprove. True, the Resumption act was only partially sound, 
and it was rendered even weaker by subsequent legislation enacted 
by compromising. 

The silver legislation of 1878 was also the result of compromise, . 
and when that law proved its injurious effects, the only thing offered 
was a measure of further compromise until another political change 
in 1892-3 brought partial relief from its evils, by the repeal of the 
compulsory purchase of silver section of the Sherman law of 1890. 
Nor did the law of March 1900, commonly known as the Gold Stand- 
ard Act, improve the conditions radically except so far as the purpose 
of maintaining the gold standard was decreed. It still left us with 
our greenbacks and our silver, and it largely extended the use of the 
equally unsatisfactory bond-secured bank notes. That the law of 1900 
was not regarded as comprehensively reformatory is shown by the 
declaration of the Republicans in June of that year that something 
more should be done, and promising to doit. But the promise was 
not fulfilled. 

The question now before the people involves the equitable pro- 
vision of currency and credit facilities to all sections of the country, 
so that, as declared in the Republican platform of 1900, the entire 
nation may be adequately served at all seasons without the inordinate 
charges now imposed. Had this problem been adequately considered 
at once we should long ere this have had a system to which we might 
point with pride; we could have averted the disaster of 1907. Instead 
of this we have been compelled to submit to postponement at the be- 
hest of the leaders, with as good grace as possible, and pay the cost. 
Finally, after these years of waiting, after hundreds of millions of 
losses, we are to get something by way of currency reform; and it is 
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to be a comprehensive measure, so complete and adequate as will con- 
done all the past sins of omission and stand as a monument to the 
sagacity of our leaders. Very well; we welcome it; we shall be glad 
to help in our modest way to render it efficient and acceptable; we 
have labored too long in this vineyard to turn back, now that there isa 
promise of results. But we shall insist upon thorough-going reform. 

Whether the people, after all their experiences, will now see to it 
that they are getting what they need, is however, the most important 
question. It is clearly ‘heir business; if they will not attend to it they 
may again suffer for their inattention. The comment that a self-gov- 
erning people usually get as good laws asthey deserve, is not without 
considerable force. 


ORGANIZATION OF NATIONAL BANKS. 


During the month of November, 1908, 21 national banking associa- 
tions, with total capital of $895,000, were authorized to begin busi- 
ness. Of the number chartered, 14, with capital of $370,000, were 
banks with individual capital of less than $50,000, and 7, with capital 
of $525,000, banks with individual capital of $50,000 or over. 

The number of banks chartered since March 14, 1900, is 4,020, with 
authorized capital of $239,148,300, of which 2,597, with capital of 
$67,655,500, were incorporated under the act of that date, and 1,423, 
with capital of $171,492,800, under the act of 1864. From the date 
last mentioned to November 30, 523 State banks with capital of 
$36,145,860, were converted into national banks, 1,279 State and 
private banks reorganized as national banks, with capital of $83,262,000, 
and 2,218 banks with capital of $119,740,500, organized independ- 
ently of other banks. As will be seen, the capital of the latter class 
slightly exceeds the combined capital of the conversions and reor- 
ganizations. 

The number of national banks organized under various acts is 
9,284, as follows: Four hundred and fifty-six, February 25, 1863; 
6,221, June 3, 1864; 10, July 12, 1870 (gold banks), and 2,597, March 
14, 1900. Two thousand four hundred have discontinued business, 
and there were in existence on November 30, 6,884 national banks, 
with authorized capital $930,825,275, and circulation outstanding 
secured by bonds, $614,907,265. The total amount of national bank 
circulation outstanding is $667,178,177, of which $52,270,912 is cov- 
ered by lawful money of a like amount deposited with the Treasurer 
of the United States on account of liquidating and insolvent national 
banks and associations which have reduced their circulation. 





CLEARI NG HOUSE RULES. 


case of the Citizens’ Central National Bank v. New Amsterdam Na- 

tional Bank,a recent decision of the Appellate Division of the New 

YorkSupreme Court,First Department. The decision is to the ef- 
fect that Rule1lof the New YorkClearing House Association, providing 
that: ‘‘Return of checks, drafts, etc., for informality, not good, 
missent, guarantee of endorsement, or for any other cause, should be 
made before three o’clock of the same day,” does not operate to pre- 
vent a recovery by the drawee bank from the bank to which the 
check was paid through the clearing house, where the check, which 
overdrew the account of the depositor, was returned from four to ten 
minutes after three o’clock on the day on which it was paid, and 
where it further appeared that an attempt to make return in time 
was promptly made after the discovery that the check was not good, 
and that the bank to which it was returned had, in the meantime, 
suffered no change to its detriment. The decision follows an earlier 
decision of the Supreme Judicial Court of Massachusetts, made in 
the case of Merchants’ National Bank v. National Eagle Bank, re- 
ported in 101 Mass. 281. 

The New York Clearing House Association rule, which was there 
presented for the Court’s consideration, read as follows: ‘‘ Whenever 
checks are sent through the clearing house which are not good, they 
shall be returned by the bank receiving the same to the bank from 
which they were received as soon as it shall be found that said checks 
are not good; and in no case shall they be returned after one o’clock.” 
In that case the drawer of the check had no funds on hand with 
which to meet it, and, owing to a mistake of the messenger of the 
drawee bank as to the number on the check, he went to the wrong 
bank with it, and, by reason of being obliged to return with it for 
better instructions, it was from five to seven minutes after one o’clock 
when the check was actually returned. The bank to which the check 
was returned refused to refund the amount of the check on the ground 
that it had not been returned before one o’clock in accordance with 
the rule of the clearing house above quoted. On the trial, the de- 
fendant bank requested the Judge to rule that the plaintiff bank was 
not entitled to maintain an action, for the reason that it appeared 
from its own evidence that it had not complied with the clearing 
house rule requiring checks found not good to be presented before 
one o’clock on the day on which it was left at the clearing house. 
The Court, however, ruled that the failure of the bank to return the 
check by one o’clock would constitute a defense to the action of the 


()* a subsequent page of this issue we print the opinion renderedinthe 





1004 THE BANKING LAW JOURNAL. 


plaintiff bank only to the extent to which the defendant bank was 
injured by the delay, and that, unless it could be shown that the de- 
fendant bank had, asa result of the delay, altered its position with 
reference to the check after one o’clock, and before the check was 
returned, it would be liable to refund the amount of it. It was ac- 
cordingly held that, inasmuch as there had been no laches on the part 
of the drawee bank resulting in damage or a change of situation 
to the bank to which payment had been made, the drawee bank was 
entitled to recover the amount of the check on the theory that the 
money had been paid under a mistake of fact. 

On appeal the position taken by the trial court was maintained, 
the appellate court taking occasion to observe, with reference to the 
clearing house rule, limiting the time for the return of checks, that 
it was only intended to fix a time at which the banks could safely 
treat the checks sent to the clearing house as paid, and so regulate 
with safety its dealings with the persons from whom the checks had 
been obtained. 

This decision was cited with approval in the case of Merchants’ 
National Bank v. National Bank, 139 Mass. 513. It there appeared 
that one of the directors of the plaintiff bank, who was also a debtor 
of the bank, was permitted by the bank to act as its agent in the sale 
of securities which he had pledged to the bank as collateral for the 
payment of his promissory note. The director sold the securities 
but, instead of paying the proceeds of the sale on account of the note, 
he deposited the amount received in the bank to his credit, and drew 
a check upon this fund, which was received through the clearing 
house from another bank. The plaintiff bank received the check 
about noon, and it was charged up to the director’s account, but 
shortly thereafter the president of the bank became aware of facts 
which indicated that the director was financially embarrassed and, 
upon ascertaining that the director had not accounted for the pro- 
ceeds of the sale of the securities, he directed that the check be re- 
turned to the bank from which it had come. It was two or three 
minutes after one o'clock, the limit fixed by the clearing house rule 
for the return of checks not good, when the messenger started out 
with the check, and he did not arrive at the bank to which the check 
had been paid until from seven to twelve minutes after one. A re- 
fund was refused on ground of a failure to comply with the clearing 
house rule. It was held that the plaintiff bank was entitled to re- 
cover, it not appearing that the defendant bank had changed its po- 
sition with reference to the depositor between one o’clock and the 
time of the return of the check. 

A contrary rule is laid down in the case of Preston v. Canadian 
Bank of Commerce, U. S. Dist. Court, N. D. Ill., 23 Fed. Rep. 179, 
which goes off on the practical theory that clearing house rules are 
made to belived upto. It there appeared that a depositor of the A 
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bank, which was a member of the Chicago Clearing House, had left 
certain securities with the bank, it being agreed that he should have 
the right to draw checks against the securities up to ninety per cent. 
of their value. On the 5th day of August, 1881, the depositor made 
out a check for $4,000, which was deposited with the B bank, another 
member of the clearing house. This check was sent to the clearing 
house on the morning of August 6th. Under the clearing house 
rules members were required to pay their balances to the clearing 
house by twelve o’clock, and to return checks not good to the bank 
from which they were received by half past one o’clock on the day 
of receipt. 

Upon receiving the check at the A bank, the cashier examined 
the collateral on deposit, and concluded that it was sufficient to war- 
rant the payment of the check, which was thereupon handed to the 
bookkeeper to be charged to the account of the depositor. At 
eighteen minutes of two, knowledge of the depositor’s failure came 
to the A bank, and, upon asecond examination of the collateral,it was 
found that a mistake had been made in the first computation. The 
check was thereupon returned to the bank forrepayment, which was 
refused on the ground that the presentation was not made until fif- 
teen minutes of two. In the action, which was brought by the A 
bank against the B bank, the plaintiff rested its right of action on the 
principle that the money was paid to the defendant by reason of a 
mistake of fact in the first examination of the depositor’s securities 
made bythe cashier. It was claimed that the plaintiff bank would 
have returned the check to the defendant bank before half-past one 
if their cashier had not concluded from the first examination which he 
made that the collateral was sufficient to justify payment. The mis- 
take which was depended upon to entitie the plaintiff to recover was 
that of its cashier in counting one item twice, thereby making the 
amount too large. 

The rule of the Chicago Clearing House is found in Sec. 9 of the 
Constitution of that body, and is as follows: ‘‘ All checks received 
in the morning exchanges, not found good, are to be returned the 
same day received before one and a half p. m., to the member from 
whom received, who shall immediately reimburse the holder of the 
same.” Section 11 of the Constitution of the Clearing House also 
contains the following clause: ‘‘ These articles of association shall 
be approved by the respective banks or bankers becoming members, 
and from that day shall become operative and binding.” 

The authority mainly relied on by the plaintiff, aside from the 
general proposition that money paid by mistake may be recovered 
back, was the case of Merchants’ National Bank v. National Eagle 
Bank, 101 Mass. 281. With reference to that case the Court said: 
‘* It was a clearing house case like this in many important particu- 
lars. The rule in the Boston Clearing House required*that checks 
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which were found not good should be returned by a certain hour of 
the day on which they were received from the clearing house; but, 
in that case, the plaintiff bank attempted in apt time to comply with 
the rule, sent its messenger to the defendant bank with the check, 
and the messenger, mistaking the directions went to the wrong bank, 
and, by reason of being obliged to return for more explicit direc- 
tions, was a few minutes late in the presentation of the check at the 
defendant bank, and the Court held that, under the circumstances, 
this money was paid by mistake.” . 

‘*There is no doubt of the general principle,” said the Court, 
that money paid under a mistake of fact may be recovered back; but 
it is equally true and equally a fundamental proposition of law that 
parties who are competent to make a contract may agree within what 
time they may correct mistakes, if they are made. Every one at all 
familiar with banking business knows that in the dispatch and haste 
with which large sums of money and complicated accounts are 
handled and business transacted during banking hours, mistakes are 
liable to occur; and the rapidity with which the different accounts 
are adjusted at the clearing house is such as to make it possible, if 
not probable that mistakes will occur; and it is therefore entirely 
competent for parties who are dealing with each other through an 
agency like the Chicago Clearing House to make an agreement as to 
the time within which such mistakes shall be rectified. I cannot con- 
strue this rule of the Chicago Clearing House as anything else than 
an agreement that checks shall be returned by half-past one o’clock 
to the bank from which they came, when they are found not good; 
that is, it is a contract stipulation to that purport and effect between 
the members of the Clearing House. Now the question is, shall a 
mistake made by the bank against whom a check was drawn be 
allowed to abrogate the Rule?” * * * 

‘*If parties competent to contract within what time they may cor- 
rect mistakes in their dealings with each other have so contracted, it 
seems to me that the courts have no right to override or disregard 
such an agreement. If a mistake which is discovered within an hour, 
or within 10 minutes after the expiration of the time limited by the 
agreement for its correction may be corrected, I can see noreason why 
it cannot be corrected a week afterwards or whenever it is discovered.”’ 

Again referring to the case of Merchants’ National Bank v. Na- 
tional Eagle Bank, 101 Mass. 281, the Federal Court said: ‘‘ The 
Massachusetts court puts its decision on the ground that you may cor- 
rect a mistake of this kind at any time after it is discovered, if it 
places the party to whom the check is returned in no worse condi- 
tion than it would have been if it had been returned within the stip- 
ulated time; thus overlooking the rule that parties may agree that 
they shall not have the right to correct mistakes unless done within a 
limited time.” A reply to thisis found in the later Massachusetts deci- 
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sion of Merchants’ National Bank v. National Bank,139 Mass.517, where 
Devens, J., uses the words: ‘‘ But we have not overlooked the right 
of parties to make such agreement as they choose. The question is 
as to the interpretation of the rule which they, as members of the 
clearing house, have adopted. Therule is, ‘Whenever checks which 
are not good are sent through the clearing house, they shall be re- 
turned by the banks receiving the same to the banks from which they 
were received as soon as it shall be found that said checks are not 
good; and in no case shall they be retained after one o’clock.’ If it 
were intended that mistakes should never be corrected unless dis- 
covered by one o’clock, this should in terms explicitly appear. As it 
does not, it seems to us the more correct interpretation to hold that 
the rule authorizes the bank receiving the check, after one o’clock 
arrives and the check is not returned, to treat it in all transactions as 
if it were good. If, therefore, the bank changes its position it. will 
suffer no loss by reason of it. On the other hand, if the mistake is 
discovered after one o’clock, and the bank receiving the check has 
not changed its position by reason of the expiration of the time, it 
should rectify the mistake when reasonable care has been exercised 
by the bank on which it was drawn.” 


A NEW CHARTER FOR THE BANK OF SPAIN. 


By Maurice L. Muhleman, Author of the “ Banking Systems of the World.” 


HE Spanish Government hasundertaken the reform ofits currency 
system with an earnest endeavor to bring the paper money to 
parity, instead of having gold at a premium, fluctuating between 

10 and 15 per cent. Asis well known, the coinage system is bi- 

metallic as in France, the unit known as the peseta, being exactly the 
same as that of the French, hence equal to 19.3 cents. The larger 
silver coins are full legal tender, just as is our silver dollar, but the 
people use the silver coins much more extensively than we do. 

The new plan, which is to be an amendment of the charter of the 
Bank of Spain, the sole note issuing institution, does not contemplate 
any change in the coinage, and there has been no additional output 
of the large silver pieces by the Government for some years; the 
smaller pieces with limited legal tender power, have been increased 
in amount from time to time, as the need for more ‘‘change money” 
was shown. The present project concerns itself chiefly with the regu- 
lation of the note-issues of the Bank. 

It is proposed to permit, as at present, the issue of 1,000,000,000 
pesetas (say $193,000,000) of notes against a reserve of coin equal to 
33% per cent. thereof, provided that two-thirds of the coin is in gold 
and one-third in silver. 
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The Bank is further to be allowed to issue 500,000,000 pesetas of 
additional notes, upon which it must pay to the Government a tax at 
the rate of 2 per cent. per annum; and against this issue it must have 
the full amount of metal, of which at least two-fifths must be in gold; 
the other three-fifths may be in silver. 

Additional notes to the amount of another 500,000,000 pesetas (mak- 
ing the extreme limit 2,000,000,000 pesetas) may be issued subject 
to atax at the rate of 4 per cent. per annum, but this must also be fully 
covered by metal, at least one-half in gold and the remainder in silver. 

The silver must be in legal Spanish coin and not bullion or foreign 
coin; the gold may include foreign coin and also bullion, and there 
may be included as gold the balances due the Bank abroad payable at 
sightin gold. The notes not thus covered by metal must be protected 
either by commercial paper having not more than 90 days to run or 
by Government obligations. 

The following table illustrates the intent of the provisions of the 
proposed law, the figures representing millions of pesetas: 

Notes. Gold. Silver. Uncovered. Tax. 


1st Issue.... 1000 222 111 667 none 
2d Issue.... 500 200 300 be 2% 
3d Issue.... 500 250 250 oe 4% 














Total..... 2000 672 661 667 

If used to the utmost the metallic reserve against notes would be 
about 66 per cent., the gold reserve about 33 percent. The plan ap- 
parently does not allow for a great deal of expansion of currency—so 
far as it provides for the exchange of notes for gold in the permis- 
sion of additional issues it would seem to make for no increase in 
currency; and in the case of the exchange of notes for silver the 
same is true, although public convenience is served by allowing peo- 
pie to bring surplus coin to the bank and obtain the more easily 
handled paper. Actually, however, there is a fair expansion con- 
templated in the provision that gold balances abroad may be counted 
as part of the reserves; this enables the bank to issue its notes upon 
the discount of foreign bills which it can utilize in Paris or London 
to establish gold balances there. Thus the business interests are as- 
sisted in much larger measure than at first glance appears to be the 
case. Moreover the provision gives the Bank the virtual control of 
Spain’s foreign exchanges, a most important feature. 

One of the subjects embraced in the plan is the reimbursement 
to the Bank of a very considerable amount of Government obliga- 
tions. The institution has suffered considerably from the fact that 
for a number of years Spain’s revenues were less than her expendi- 
tures; this compelled the borrowing of money to make up the defi- 
ciencies, and the Bank was by law the lender, receiving temporary 
certificates of debt, upon which it issued notes. Thus deprived in a 
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certain measure of the power to get gold, it could not maintain the 
notes at par with the yellow metal. Since the notes are legal tender, 
this condition meant practically that the Government issued depre- 
ciated currency and compelled the people to accept it. It is now 
proposed to relieve the Bank of these obligations, the Treasury 
undertaking to redeem them in ten annual installments. This will 
enable the resumption of specie payments in gold at no very distant 
date. Taereis also aclause which doubles the tax on notes proposed, 
if after the reimbursement a larger issue of notes than that contem- 
plated is based upon Government obligations. This appears to be 
an additional inducement to issue upon commercial paper. 

Another difficulty which has been troubling both the Government 
and the Bank was the discovery some time ago of the existence of quite 
a considerable quantity of illegitimate (counterfeit) silver coins in 
the Kingdom. Apparently these spurious pieces were excellent imi- 
tations both as to metallic contents and design; for with the low 
price of silver, compared with the coining value, there is a large 
profit in such spurious coinage. The Government has undertaken 
to eliminate these pieces and has called in the silver currency for 
examination for that purpose, naturally employing the Bankin the 
business. This led toa large increase of note issues upon silver, 
producing the following result in the Bank’s statement; analyzing 
it in accordance with the proposed provisions respecting coin re- 
serves, the status is quite clearly shown to be such as requires atten- 


tion. (Amounts are again in millions of pesetas; the statement is 
that of November 21, 1908). 


Nores. GoLp. SILVER. 


Actual. Proposed. Actual. Proposed. 
1662 394 503 815 492 


1st Issue 1000 222 222 111 111 

2d Issue 500 172 200 328 300 

3d Issue 162 -— 81 376 81 
The amount of actual gold is only that held in bank. Thus the 
reserves would have been short 109,000,000 pesetas in gold (exclusive 
of any balances abroad), and the excess in silver over the proposed 
requirement shows 323,000,000 pesetas. The gradual return of the 
silver to circulation, when the Government has completed its exami- 
nation, will restore the relation between the notes and the kinds of 
metal to be held in reserve. In the meantime the Government per- 
mits the excess silver to be counted at its gold market value, at say, 

50 per cent. 

Other provisions of the proposed law contemplate minor changes 
in the Bank’s status, not unimportant however. Thusits surplus fund, 
now only 20,000,000 pesetas (against 150,000,000 pesetas of capital), is 
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to be gradually increased to 100,000,000 pesetas, thus adding materi- 
ally to its strength. Pending the accumulation the dividends upon 
the Bank’s shares are to be limited; thus if 90 pesetas are paid (on 
500 peseta shares, hence 18 per cent.), 5 per cent. is to go to surplus; 
if 100 pesetas per share are paid, the surplus is to have 10 per cent. 
of the earnings. As the shareholders have frequently had over 20 
per cent. dividends, this limitation is fully justified. 

The Government undertakes to fix the rate of interest to be 
charged by the Bank for loans upon Government bonds; but does not 
interfere with the rate for ordinary loans and discounts. It should 
be added that the Bank has maintained a 4% per cent. discount rate 
very steadily for some years past, and even during the panicky con- 
ditions at the end oflast year. This is creditable to asystem having 
a depreciated currency, but the fluctuations in the premium on gold 
were felt more particularly in the foreign exchange rates. Domestic 
trade was apparently better protected than the foreign trade, under 
the circumstances. 

. Provision is also made for additional branches and agencies of the 
Bank, and for the establishment of clearing houses in the principal 
cities; it is furthermore contemplated to organize agricultural and 
industrial loan institutions to aid the development of the country in 
these lines. 

Altogether the plan is one that cannot but make for improve- 
ment in the economic condition of Spain, if earnestly and persist- 
ently carried into execution. The country is rich enough in natural 
resources to become absolutely self-sustaining; and when it may be 
necessary to borrow temporarily to meet special needs, her credit 
will be ample, once she has shown a willingness to do all that is nec- 
essary to place herself in the right position to merit a high credit, 
by the restoration of her currency to soundness and the balancing of 
her budgets so that herrevenues will fully cover her ordinary expend- 
itures, and even leave a surplus to pay off public debt. It would 
seem that the action thus far has already raised the price of Spain’s 
4 per cent. exterior debt in the Paris market, to near par, against 92 
a year ago. 


GROWTH IN EXPORTS OF MANUFACTURES. 


Manufactures exported from the United States in the fiscal year 
1908 aggregated three-quarters of a billion dollars, a larger total than 
in any preceding year. Of this grand total practically one-half went 
to Europe, the share sent to that part of the world being unusually 
large, and the total value larger than ever before. The annual re- 
port of the Chief of the Bureau of Statistics, Department of Com- 
merce and Labor, just made public, shows that the value of Ameri- 
can manufactures exported to Europe in the fiscal year 1908 was, in 
round terms, 368 million dollars against 355 millions in 1907, 318 
millions in 1906, 283 millions in 1905, 272 millions in 1900, and 111 
millions in 1895. 








CLEARING HOUSE. 


Rule as to time of returning checks. 


Cititzens’ Central National Bank v. New Amsterdam National Bank. New York Supreme Court, Appel- 
late Division, First Department, November 13, 1908. 112 N. Y. Supp. 973. 


A depositor of the plaintiff bank drew a check against it for a sum larger than 
the amount he had on deposit and the payee deposited the check with the defendant 
bank. The check was presented to the clearing house the next morning and was 
paid by it. The check was returned to the plaintiff and that afternoon the plantiff 
bank sent the check by messenger to the defendant bank to demand repayment, but 
repayment was refused because the check was not presented before three o’clock 
in accordance with the clearing house rules. It was held that inasmuch as the 
plaintiff bank had promptly attempted to return the check, and the defendant bank 
had made no change in the meantime to its detriment, rule one of the New York 
Clearing House Association, that the return of checks not good “should be made be- 
fore three o'clock.” would not justify the defendant bank in refusing to refund the 
amount of the check. 


CiarKE, J. Plaintiff and defendant are members of the New York 
Clearing House Association, instituted to facilitate banking transac- 
tions in the city of New York. Its scheme of operation is clearly de- 


scribed in Mt. Morris Bank v. Twenty-third Ward Bank, N. Y., 64 N. 
E. 810, as follows: 

“That association appears by its constitution to have adopted a very simple 
manner of settling the drafts, checks, and other claims of its various members 
agdinst the others. Each member, every morning, delivers to the clearing house the 
checks, drafts, and notes it holds against the other banks, and receives credit there- 
for, while it is charged with all checks, drafts, or notes payable by it and desposited 
by other banks. If its deposits exceed the drafts and checks deposited against it, 
it receives from the clearing house during the day the amount of the excess in 
money, while if the reverse proves the case it is obliged to pay the balance agaist it 
to the clearing house. In this daily settlement of the clearing house no account is 
taken of the fact that the checks may be bad. All checks, drafts, or notes on any 
bank are charged against it, though the accounts of the drawers of those checks or 
the makers of the notes may not be good for their amounts, and even though the 
checks be forgeries. By section 14 of the constitution it is provided that the associ- 
ation shall be no way responsible for such items, but that they are to be adjusted 
directly between the bank that deposited them in the clearing house and the bank on 
which they were drawn. Section 15 provides that ‘All checks, drafts, notes or other 
items in the exchanges returned as “not good” or missent, shall be returned the 
same day directly to the bank from whom they were received, and the said bank 
shall immediately refund to the bank returning the same the amount which it had 
received through the clearing house for the said checks, drafts, notes, or other items 
so returned to it in specie or legal tender notes.’ It will be seen that the system of 
clearances adopted by the association is very simple. and that it enables exchanges 
of the greatest magnitude to be effected in a remarkably brief period of time.” 
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Rule 1 of the rules of the Clearing House Association provides as 
follows: 

“Return of checks, drafts, etc., for informality, not good, missent, guarantee of 
indorsement or for any other cause, should be made before three o'clock of the same 
day.” 

On December 5, 1907, one Alfred Epstein, who then had a de- 
posit account with the plaintiff bank, drew a check on the plaintiff 
to order of Aster Company for $2,000. The said check was duly in- 
dorsed by the said Aster Company and deposited in the defendant: 
bank. On the morning of December 6, 1907, the said check was in- 
cluded among the checks presented by the defendant to the clearing 
house for payment, and the amount thereof was charged against the 
plaintiff and paid byit. After such payment and return of said check 
to the plaintiff, and on the same day, between half past 2 and 25 min- 
utes of 3 in the afternoon, the plaintiff sent the said check by its mes- 
senger, who testified that he went at once as direct as he possibly could 
to the bank of the defendant at Broadway and Thirty-Ninth street, 
and presented the check tothe paying teller and demanded the money 
for it. This presentation and demand was made from 4 to 1o min- 
utes after 3 o'clock in the afternoon. The defendant refused to re- 
turn the said sum, upon the ground that the demand, having been 
made after 3 o’clock, was too late. There was no evidence that any 
change in the situation to defendant’s detriment had occurred. 
Thereupon this action was brought, and a jury having been waived, 
the learned trial court made its decision in writing, and judgment 
was entered thereon in favor of the plaintiff, from which judgment 
this appeal is taken. 

It appears that the drawer of the check, Epstein, for some days 
prior to the date thereof, had to his credit in the plaintiff bank only 
the sum of $143.73, which deposit had not been increased up to the 
time of the trial of the action. The question involved is the mean- 
ing, force, and effect of the provisions of the constitution and rules 
of the clearing house, which bound both banks as members thereof. 
No case in this state has been cited to us which bears directly upon 
the point at issue. The Supreme Judicial Court of Massachusetts 
has, however, construed somewhat similar provisions of the consti- 
tution and rules of the Boston Clearing House. In Merchants’ Na- 
tional Bank v. National Eagle Bank, 101 Mass. 281, 100 Am. Dec. 
120, the rule under consideration was the following: 

““ Whenever checks are sent through the clearing ‘house which are not good, 
they shall be returned, by the banks receiving the same, to the bank from which 


they were received, as soon as it shall be found that said checks are not good ; and 
in no case shall they be retained after 1 o'clock.” 


The language of the New York rule that the ‘‘return of checks 
should be made before three o’clock of the same day”’ does not seem 
to be so imperative as the Boston rule, ‘‘and in no case shall they 
be retained after one o’clock.”” It appears in the above case that at 
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a quarter before 1 o'clock the bookkeeper handed four checks to the 
messenger with directions to return them to the banks, with whose 
numbers they were marked as not good, and to collect the amounts 
of them from those banks. The messenger made a mistake as to the 
number on one of the checks, went to the wrong bank with it, and 
was obliged to return to the plaintiff banking house in order to ascer- 
tain the true number. In consequence of this mistake, it was from 
5 to 7 minutes after 1 o’clock when he presented the check in ques- 
tion at the defendant’s banking house, where payment was refused 
on the ground that it had not been presented before 1 o’clock. The 
court said: 

“Under this arrangement, the payment required of the clearing house to a 
creditor bank upon a check presented must be regarded as only provisional, until 
the hour of 1 o'clock, to become complete only in case the check is not returned at 
that time. And if by any mistake of fact the return of the check is not so made, 
then, as between the two banks, it is to be treated as a payment made under a mis- 
take of fact, precisely to the same extent, and with the same right to reclaim, which 
would have existed if the payment had been made by the simple act of passing the 
money across the counter directly to the payee on the presentation of the check. 
The manifest purpose of the provision is to fix a time at which the creditor bank 
may be authorized to treat the check as paid, and be able to regulate with safety its 
relations to other parties. Wecannot adopt the theory that a failure to present a 
bad check, before the time named, to the bank sending it through the clearing 
house, works an absolute forfeiture, and is in itself a perfect bar to any action to 
recover the amount of such check. The whole arrangement, in all its provisions 
and declared purposes, is to be construed together. And the law will not construe 
any portion so as to subject parties to a penalty or forfeiture of their rights, where 
other reasonable interpretation can be given which will give effect and consistency 
to the whole. The parties have in terms affixed no penalty or forfeiture to the 
stipulation under consideration, and a failure to comply with its terms must leave 
the parties in the same position and precisely as they would stand when a payment 
is made under a mistake of fact in the ordinary way. After 1 o’clock the defend- 
ants, upon the failure to return the check, had the right to consider it paid, and to 
treat it so in their dealings with others. The report finds that the delay in its return 
was occasioned by a mistake on the part of the messenger, a mistake which was 
quite as much a mistake of fact as if it had been produced by the false time of the 
clock which was relied on.” 

The court also considered the force of that part of the rule which 
reads, ‘‘In no case shall they be retained after oneo’clock,”’ and said 
that, if necessary to save the forfeiture, it would hold that the de- 
livery to the messenger before one o’clock with sufficient time to reach 
the bank before that hour would be enough to satisfy the requirement 
that the check should not be retained after 1 o’clock. 

This case was cited with approval in Manufacturers’ Bank vy. 
Thompson 129 Mass. 438, 37 Am. Rep. 376; Exchange Bank v. Bank 
of North America, 132 Mass. 147. And in Merchants’ National Bank 
v. National Bank of the Commonwealth, 139 Mass. 513, 2 N. E. 80, 
the court said: 

“If it were intended that mistakes should never be corrected unless discovered 
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by 1 o'clock, this should in terms explicitly appear. As it does not, it seems to us 
the more correct interpretation to hold that the rule authorizes the bank receiving 
the check, after 1 o’clock arrives and the check is not returned, to treat it in all 
transactions as if it were good. If, therefore, the bank changes its position, it will 
suffer no loss by reason of it. On the other hand, if the mistake is discovered after 
1 o'clock, and the bank receiving the check has not changed its position by reason 
of the expiration of the time, it should rectify the mistake when reasonable care has 
been exercised by the bank on which it was drawn.” 

Tne reasoning of these cases seems sound. It should be empha- 
sized that while in the case at bar the language of the constitution of 
the clearing house is that the checks ‘‘shall be returned the same day 
directly to the bank from whom they were received,”’ the rule seems 
to be rather advisory than mandatory, reading that the return 
‘‘should be made before three o'clock of the same day.” There is 
no question in this case of a voluntary payment over the counter 
where the laches of a paying teller in not discovering that the deposi- 
tor’s account was not sufficient to warrant the paying of the check 
might under certain circumstances not be considered as constituting 
a payment by mistake which could be recovered or save the opera- 
tion of the rule that a payment in due course discharges the check. 
The fact is, as in the Merchants’ National Bank Case, 101 Mass. 281, 
too Am. Dec. 120, that the fact that the check was not good was dis- 
covered by the plaintiff bank some little time before the hour at 
waich the defendant bank had the right to consider and treat the 
check as good, and that an attempt was promptly made to return the 
check within the time limited. But as the defendant bank was an 
uptown bank, the messenger arrived there a very few minutes after 
3 o'clock. This is precisely the same kind of a mistake of fact as 
existed in the Massachusetts case cited, where the bank attempted to 
return in time but the messenger failed to arrive in time. In each 
case no harm came to the defendant. It had lost no rights against 
the maker of the check or the indorser thereon. It had the right to 
present and protest, and, satisfied as we are with the reasoning of 
the Supreme Judicial Court of Massachusetts, we think the refusal 
of the defendant to repay the amount received under the circum- 
stances disclosed was arbitrary and unwarranted by the language of 
the clearing house provisions. 

It follows, therefore, that the judgment appealed from should be 
affirmed with costs and disbursements to the respondent. 

In a dissenting opinion, written by Ingraham, J., it was said: 

The associated banks having thus provided a rule by which checks 
could be returned to the banks which had presented them and re- 
ceived payment for them, it seems to me entirely clear that to avoid 
the effect of a voluntary payment this rule must be strictly complied 
with. 

It is not disputed but that the banking day closed at 3 o’clock, and 
that to make a valid presentment of a check or draft drawn upon a 
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bank it must be presented to the bank upon which it was drawn be- 
fore 3 o'clock of the day it was due. Any bank would be justified in 
refusing to pay a check or draft drawn upon it presented after the 
close of business on any particular day, and the associated banks, 
recognizing this fact, had provided that a check which was to be re- 
tirned must be returned within the business hours of the day upon 
which it had been presented to the bank which had obtained payment 
thereof through the clearing house. There can be no question but 
that this wasa perfectly reasonable regulation voluntarily adopted by 
the associated banks for their own protection, and a failure to return 
a check within the time fixed by the constitution and by-laws of the 
association clearly, it seems to me, left the interested banks in the 
position of having accepted and paid the check, and the rules of law 
applicable to such a paid check applied. It is no answer to this to say 
that the bank that had received the amount of the check must show 
itself to be injured by the delay, as, if the rule was not complied 
with, the drawee bank lost the right to return the check. It was not 
a penalty imposed for not returning it, but the waiver of a right to 
return it. But the bank presenting the check would be affected by its 
return after the close of business hours of the day upon which it was 
received and presented for payment in relation to its claim to hold 
the indorser upon any such instrument for non-payment of the check. 
To hold such an indorser it was bound to present the check to the 
bank upon which it was drawn within a reasonable time after its re- 
ceipt, and in the event that the check was not paid to protest the 
check for non-payment. There had been no presentment within this 
rule except the presentment of the clearing house, and by the rules 
of the clearing house that check had been paid by the failure of the 
bank upon which it was drawn to return it before 3 o'clock of the day 
upon which it was presented. Under such circumstances there cer- 
tainly would be presented a serious question as to whether the in- 
dorser was not discharged. If defendant had received payment of 
the check it could not recover for its depositor the amount, because 
the bank upon which it was drawn had subsequently ascertained that 
the account was good, and the effect of the plaintiff's not returning the 
check before 3 o’clock was that as between the banks it was paid. 

The case solely relied on in the prevailing opinion is that of Mer- 
chants’ National Bank v. National Eagle Bank, 101 Mass. 281, 100 
Am. Dec. 120. The ruling in that case, which was affirmed, was that, 
if the plaintiffs delivered the check to a messenger before 1 o'clock, 
to be returned to the bank depositing it, in the usual course of their 
business, and with time sufficient, in the absence of any accident or 
mistake, to reach the depositing bank by 1 o’clock, it would be a com- 
pliance with the vote, especially in view of the language of the vote 
that the bank should not retain the checks after 1; but that, irrespec- 
tive of the peculiar working of the vote, the failure of the bank to re- 
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turn a check by 1 o'clock could be a defense to the depositing bank 
only to the extent that such bank was injured by such delay. And the 
affrmance of that instruction was based upon the fact that the par- 
ticular check in that case was not returned in consequence of a mis- 
take of fact. The court, in discussing the clearing house rule in that 
case, said: 

“If by any mistake of fact the return of the check is not so made, then, as be- 
tween the two banks, it is to be treated precisely to the same extent, and with the 
same right to reclaim, which would have existed if the payment had been made by 
the simple act of passing the money across the counter directly to the payee on the 
presentation of the check. The manifest purpose of the provision is to fix a time at 
which the creditor bank may be authorized to treat the check as paid, and be ableto 
regulate with safety its relations to other parties.” 

In this case there was no evidence that there was any mistake of 
fact in relation to this check, and it seems to be conceded that if, 
under the circumstances here disclosed, the check had been actually 
paid over the counter, the plaintiff would not be entitled to recover. 
Here the failure to return the check before 3 o’clock was, under the 
rule adopted by the Supreme Court of Massachusetts, equivalent to 
payment over the counter. I think, therefore, even applying the 
Massachusetts rule, that the payment must be treated as a voluntary 
payment, and that the plaintiff is not entitled to recover. 

I think the judgmerit appealed from should be reversed, and a 
new trial ordered, with costs to the appellant to abide the event. 


INTEREST. 


Foley's Guardian v. Hook, Court of Appeals of Kentucky, November 6, 1908. 


Where promissory notes bear interest at 6 % per annum, “ payable annually until 
paid,” simple interest should be allowed, not only upon the principal, but also on 
each installment of interest from the date of its falling due. 


SeTTLe, J. This suit was brought on four promissory notes of 
$500 each, executed by Mary A. Foley and William Foley, her hus- 
band, May 25, 1895, payable one, two, three, and four years from 
date, respectively, and each bearing interest at the rate of 6 per cent. 
per annum from date, ‘‘ payable annually until paid.” These notes 
were secured by mortgage upon real estate, and the petition sought 
the enforcement of the mortgage lien for their satisfaction. 

It is the contention of appellants (makers) that no installment of 
interest, which fell due after appellee (payee) had the right to enforce 
the collection of the note on which it was computed, should bear any 
interest; in other words, that only such installments of interest as 
fell due before the maturity of each note should bear interest. The 
notes sued on in this case provide that the interest shall be payable 
annually until paid. This provision in each of the notes fixes the 
rights of the parties, and authorized the court below to compute, as 
was done, the interest allowed by the judgment; that is, to allow 
simple interest, not only upon the principal, but also interest on each 
installment of interest for each year from May 25, 1896. 





This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


ACCOMMODATION NOTE. 


Accommodation maker not relieved from liability by extension of time given without 
his consent or knowledge. 


Wolstenholme y. Smith, Supreme Court of Utah, April 14, 1908, 97 Pac. Rep. 329. 


Under the Negotiable Instruments Law of Utah the accommodation maker of 
a note cannot escape liability thereon by showing that an extension of the time of 
payment of the note was given without his knowledge or consent. 


Strraup, J. This is an action brought to recover a judgment on 
a promissory note. The note reads: 


Salt Lake City, Utah, September 13, 1901. 

Sixty days after date, without grace, for value re- 
ceived, we or either of us promise to pay to the order of 
Joseph P. Megeath, three hundred dollars ($300.00) in 
United States gold coin, negotiable and payable at the 
Bank of Commerce, at Salt Lake City, Utah, without de- 
Jalcation or discount, with interest at the rate of one per 
cent. per month from maturity until paid, both before and 
after judgment, and tf suit be instituted for the collection 
of this note we agree to pay thirty dollars ($30.00) at- 
torney’s fee. Grant H. Smith, 
J. £. Darmer. 


The note was indorsed to James Megeath. The suit was brought 
by his administrator. 

Thedefendant Darmer, answering the complaint,alleged that his co- 

defendant, Smith, was the principal debtor; that he (Darmer) re- 
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ceived no part of the loan or consideration for which the note was 
given, and that he signed it only as surety, which facts were known 
to both Joseph P. and James Megeath when the note was executed; 
that by a binding agreement Smith, and the holder of the note, ex- 
tended the time of payment to October, 1902, without his knowledge 
or consent; that no demand was made upon him for payment until 
more than four years after the note became due; and that by reason 
of the extension of time and of the delay in payment, he was prevented 
from protecting and securing himself. The court found the facts 
substantially as alleged in the answer, but as conclusions of law found 
that the defendant Darmer was a maker and primarily liable on the 
note, and therefore rendered judgment against him. From this judg- 
ment, the defendant Darmer has appealed. 

There is no doubt that under the decisions of this court prior to 
the enactment of chapter 83, p. 122, Laws 1899, relating to negotia- 
ble instruments, the facts alleged in the answer and found by the 
court constituted a defense, and discharged Darmer. It was the law 
generally in this country that a binding agreement between the prin- 
cipal and holder of a negotiable instrument, whereby the time of its 
payment was extended, relieved the surety, through he apparently 
signed as maker, if the holder had knowledge or notice that he was 
in facta surety. It is, however, contended by the respondent that 
the law in this respect has been changed by the act in question. On 
the other hand, the appellant contends that it has not been changed, 
and that the law in this regard is now as it was before the enactment. 
We cannot agree with appellant in this contention. The Negotiable 
Instruments Law enacted in 1899 is like that of the Bills of Exchange 
Act of 1882 of England, and of the Negotiable Instruments Law of 
New York adopted in 1897, and of about 19 other states. 

The particular sections pertinent to the question are: 

Section 29: ‘‘An accommodation party is one who has signed the 
instrument as maker, drawer, acceptor, or indorser, without receiv- 
ing value therefor, and for the purpose of lending his name to some 
other person. Such a person is liable on the instrument to a holder 
for value, notwithstanding such holder at the time of taking the in- 
strument knew him to be only an accommodation party.” 

Section 60: ‘*The maker of a negotiable instrument by making it 
engages that he will pay it according toits tenor.” 

Section 63: ‘‘A person placing his signature upon an instrument, 
otherwise than as maker, drawer, or acceptor, is deemed to be an in- 
dorser, unless he clearly indicates by appropriate words his intention 
to be bound in some other capacity.” 

Section r19: ‘‘A negotiable instrument is discharged: I. By pay- 
mentin due course by or on behalf of the principal debtor. II. By 
payment in due course by the party accommodated where the instru- 
ment is made or accepted for accommodation. III. By the inten- 
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tional cancellation thereof by the holder. IV. By any other act which 
will discharge a single (simple) contract for the payment of money. 
V. When the principal debtor becomes the holder of the instrument 
at or after maturity in his own right.” 

Section 120: ‘‘A person secondarily liable on the instrument is 
discharged: I. By an act which discharges the instrument. II. By 
the intentional cancellation of his signature by the holder. III. By 
the discharge of a prior party. IV. By a valid tender of payment 
made by a prior party. V. By a release of the principal debtor, un- 
less the holder’s right of recourse against the party secondarily liable 
is expressly reserved. VI. By any agreement binding upon the holder 
to extend the time of payment, or to postpone the holder’s right to 
enforce the instrument, unless made with the assent of the party sec- 
ondarily liable, or unless the right of recourse against such party is 
expressly reserved.” 

Section 192: ‘‘The person ‘primarily’ liable on an instrument is 
a person who by the terms of the instrument is absolutely required 
to pay the same. All other parties are ‘secondarily’ liable.” 

By subdivision 6 of section 120 it will be seen that a person sec- 
ondarily liable on the instrument is discharged by an agreement 
binding on the holder to extend the time of payment. If, therefore, 
the appellant was only secondarily and not primarily liable on the 
instrument, he is discharged. Otherwise not, unless the instrument 
was discharged. Section 192 makes a person primarily liable on the 
instrument who by the terms of the instrument is absolutely required 
to pay it, And by section 29 an accommodation party in fact is liable 
on the instrument to the holder notwithstanding such holder at the 
time of the taking of the instrument knew him to be only an accom- 
modation party. Messrs. Eaton & Gilbert, authors of a recent work 
on Negotiable Paper, in considering the Negotiable Instruments Law 
in question, say in section 123f: ‘‘ The statute only provides for the 
discharge by an extension of time of a person secondarily liable on 
the instrument. By the terms of the statute a person is primarily 
liable who by the terms of the instrument is absolutely required to 
pay the same. All others are secondarily liable. An accommodation 
maker or acceptor is absolutely liable on the instrument to a holder 
for value, notwithstanding such holder at the time of taking the in- 
strument knew him to be only an accommodation party. It would 
seem to follow that the statute has disposed of the conflict of author- 
ity upon this question by holding the accommodation acceptor or 
maker to his apparent engagement as a principal debtor, and making 
him liable notwithstanding an indulgence given to the indorser or 
drawer for whose benefit he became a party to the instrument.”” The 
same question raised here was considered in the case of Cellers v. 
Meachem (Or.) 89 Pac. 426, and the conclusion was there reached that 
under the new law, an accommodation maker was primarily liable, 





1020 THE BANKING LAW JOURNAL. 


notwithstanding any knowledge the holder of the instrument might 
have had as to his relationship with the principal. To the same effect 
are the cases of Vanderford v. Farmers’ & Mechanics’ Nat. Bank, 
Md., 66 Atl. 47, and National Citizens’ Bank v. Toplitz, 81 N. Y. 
Supp. 422. These cases are criticized by the appellant. He contends 
that the provisions of subdivision 4 of section 119, which provide that 
a negotiable instrument is discharged ‘‘ by any other act which will 
discharge a simple contract for the payment of money,” were disre- 
garded. He urges that a contract of suretyship is a simple contract, 
and the making of a binding agreement for an extension of time to 
the principal debtor has long been held to be an ‘‘act”’ sufficient to 
discharge the contract of the surety, and hence the facts alleged in 
the answer and found by the court were clearly a defense which is in- 
cluded in the general language of subdivision 4 of section 119. To 
reach such a conclusion one must assume that the appellant was not 
primarily, but secondarily, liable on the instrument—the very thing 
to be decided—and the law that a person signing a negotiable instru- 
ment is not bound by his apparent obligation, but by his obligation 
in fact, has not been changed. Under the new law the appellant’s ap- 
parent engagement as a maker and principal debtor is his real and 
actual engagement. He signed the note asa maker. By the terms 
of the instrument, he is abolutely required to pay it. The statute in 
such case makes him an actual principal and renders him primarily 
liable, though in fact he received, with the knowledge of the holder, 
no part of the consideration, and only signed the note for the pur- 
pose of lending his name to another. Having signed the note as an 
apparent maker and principal debtor, he cannot thereafter be heard 
to assert the contrary so as to affect his liability on the instrument. 
Section 119 deals, not with the discharge of parties, but with the dis- 
charge of the instrument. Of course, if the instrument is discharged, 
all parties are discharged, whether primarily or secondarily liable. If 
it was meant that a binding agreement to extend the time of payment 
should discharge a person, whether primarily or secondarily liable, 
and is included, as is contended, in the general language of subdi- 
vision 4 of section 119, then there was no occasion to insert the pro- 
vision in section 120 making it a ground of discharge as to a person 
secondarily liable. Being so inserted strongly indicates that it was 
the intention to make it a ground to discharge a person only second- 
arily liable, and not a person primarily liable. While an agreement 
binding on the holder to extend the time of payment was generally 
held sufficient to discharge a surety, yet it did not discharge the in- 
strument, nor the principal debtor. It was not such an act as will dis- 
charge the instrument itself within the meaning of subdivision 4 of 
section 119. 

Being of the opinion that the appellant is primarily liable on the 
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instrument, and that the facts alleged in the answer and found by 
the court do not constitute a discharge of the instrument, it follows 
that the judgment of the court below must be affirmed, with costs. It 


is so ordered. 
—_ +++ 


NOTE OBTAINED BY FRAUD. 


Obligation upon purchaser to use means to ascertain the manner in which note was 
obtained from maker. 


Mee y. Carlson, Supreme Court of South Dakota, October 16, 1908, 117 NW. Rep. 1033. 


The purchaser of a negotiable note cannot rely alone upon the fact that he has no 
information of any defense to the same and thereby constitute himself a purchaser in 
good faith, but he must show that he used the means that an ordinarily prudent man 
would use to ascertain the manner in which the note was obtained. 


Evidence was introduced by the defendants tending to prove that, 
in the fall of 1903, Henry Lefebure, who was named as the payee in 
the note, wasengaged in the business of importing and selling horses, 
mostly Belgian stallions; that some time previous to December 15, 
1903, he entered into a contract with 24 farmers in Union county to 
sellto them a Belgian stallion, known as ‘‘Bristol,” for the sum of 
$2,400; that on December 15th there was a meeting of a number of 
the signers of the contract, and three notes were executed by 19 of 
the persons who had signed the contract; that it was agreed between 
Lefebure and the parties who signed the notes that the notes should 
not be delivered until signed by 24 responsible farmers of said Union 
county, and that the notes should be left with the defendant Carlson, 
and should have no validity as notes, nor be delivered to Lefebure, 
until signed by the 24 persons designated; that one Headley, who was 
the agent of Lefebure, asked permission of Carlson to make a copy 
of the names upon the notes, for the purpose of ascertaining how 
many of the persons who had signed the contract had signed the 
notes; that he, after looking over the notes, and without the consent 
or permission of Carlson, placed them in his pocket, refusing to re- 
turn them to Carlson when requested, and retained the notes, and 
immediately left Carlson’s house with the notes. It is quite clear 
that the jury was warranted by the evidencein finding that the notes 
were never delivered to Lefebure or his agent, Headley, and they 
were fraudulenty obtained from the possession of Carlson. The note 
in controversy, therefore, being fraudulent in its inception, the bur- 
den was upon the plaintiff to show that he was a purchaser in good 
faith for value, and without notice in the regular course of business. 
Landauer v. Sioux Falls Imp. Co., 10 S. D. 205, 72 N. W. 467; McGill 
v. Young, 16 S. D. 360, 92 N. W. 1066; Kirby v. Berguin, 15 S. D. 
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144, 90 N. W. 856; Bank v. Diefendorf, 123 N. Y. 191, 25 N. E. 402, 
10 L. R. A. 676. 

Plaintiff introduced evidence tending to’ prove that, some time be- 
fore the note in controversy in this action became due, the same was 
purchased by said Struble of the said Lefebure, and that he paid the 
said Lefebure therefor the sum of $425 in cash, and a team of driv- 
ing horses valued at about $350, the note being indorsed by said 
Lefebure ‘‘without recourse;” that subsequently to the delivery of 
the same to said Struble, but before the maturity of the note, said 
Struble indorsed the same to the plaintiff in this action, ‘‘without re- 
course,” he claiming that he paid the sum of $800 therefor, either in 
cash or by the canceling certain indebtedness of Struble to him, and 
that he took the same for himself individually, and not on account of 
his bank, of which he was president. It is contended by the defend- 
ants that both Struble and the plaintiff had notice of sufficient facts 
to put them upon inquiry, as prudent men, as to the validity of the 
said note. This was evidently the view taken by the trial court in 
denying plaintiff's motion for the direction of a verdict in his favor, 
and the view evidently taken by the jury in finding a verdict in favor 
of the defendants. Upon a careful examination of the evidence we 
are inclined to take the view that the court was right in denying 
plaintiff’s motion, and that there was evidence from which the jury 
might reasonably draw the inference that neither Struble nor the 
plaintiff were purchasers in good faith, and without notice of the ex- 
istence of any defense to the notes, but had knowledge of such facts 
as would have put prudent men upon inquiry as to whether or not 
there was any defense on the part of the makers to the note. The 
fact that Lefebure indorsed the note ‘‘without recourse” was a cir- 
cumstance calculated to arouse suspicion in the mind of a prudent 
person, and the further facts disclosed by the evidence that Lefebure 
resided out of the state, that there were a number of banks in his 
vicinity, and in the vicinity of the defendants, and that he was com- 
paratively a stranger in Centerville, were calculated to create doubts 
in the minds of ordinarily prudent persons as to the validity of this 
note. Mr. Struble and the plaintiff were witnesses on the trial, and 
the jury had full opportunity to observe their demeanor, manner of 
testifying, and were the proper judges of the weight to be given 
their testimony. The fact that no inquiries were made by either 
Struble or plaintiff, and the manner in which they answered the 
questions propounded to them by the attorneys for the defendants, 
was not calculated to favorably impress a court or jury as to their 
good faithin taking the note. We have not deemed it necessary to 
reproduce the evidence on the part of the plaintiff, as no useful pur- 
pose would be served by the reproduction of the same in this opinion. 

The law applicable to this case is thus stated in Kirby v. Berguin, 
supra, as follows: ‘‘As we have seen, a party who takes a note pro- 
cured by fraud from the maker must not only show that he is a pur- 
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chaser for value before maturity, without notice, but that he pur- 
chased it in good faith. If, therefore, there were circumstances con- 
nected with the transaction which would arouse the suspicion of an 
ordinarily prudent man, and he failed to make the investigation sug- 
gested by these suspicions, he cannot be said to be a purchaser in 
good faith.” 

The contention of the plaintiff that the contract as to the stallion 
was never rescinded and the samereturned to Lefebureis not, in our 
view of the case, material, as it was not shown that the horse was 
ever delivered to the defendants, or that they ever accepted the same, 
or that they have in any manner received any benefits from its pos- 
session by Bredall. As the company was never organized, and the 
horse never accepted, the defendants were clearly injured and dam- 
aged by the fraudulent acts of Headley as the agent of Lefebure, and 
by the acts of Lefebure in putting the note into circulation, knowing 
that the same was fraudulently obtained from the defendants. 

The contention of the plaintiff that, as the testimony of Mr. 
Struble was not contradicted, and his reputation for truth and vera- 
city was not impeached, his testimony must be taken as true by the 
jury is not tenable, for the reason that, while his testimony was not 
directly contradicted, and no witness was called to testify as to his 
character for truth and veracity, he was impeached by his cross- 
examination which is one of the methods by which the testimony of 
a witness may be impeached. He admits on his cross-examination 
that, notwithstanding the existence of facts calculated to arouse the 
suspicion of an ordinarily prudent man as to the validity of the note 
in the hands of Lefebure, he made no inquiries of Lefebure, or any 
other person, as to the nature of the transaction resulting in the giv- 
ing of the note, or as to the delivery of the same by the makers for 
the defendant. He said, ‘‘I did not think it strange that Lefebure 
indorsed that note ‘without recourse.’ Everybody indorses a note 
‘without recourse’ when he sells it, if they know how to do business.” 
The answer of Mr. Struble to the question propounded to him is 
somewhat remarkable, and would indicate that he did not have a 
very clear idea as to the effect of the failure of Lefebure to indorse 
the note in the usual manner; Lefebure being a comparative stranger 
to him residing in another state, and the defendants being residents 
of a county other than the one in which the alleged sale occurred. 
The purchase he claimed, was made in May or June, 1904. It istrue 
that he says in the preceding January he had a conversation with 
Headley in regard to the note, and that Headley told him it was all 
right, but it nowhere appears from his testimony that he made any 
inquiry of Headley or Lefebure as to any of the circumstances at- 
tending the giving of the note and he seems to have studiously avoided 
making any inquires of them in relation thereto. 

Section 2451 of our Revised Civil Code provides that: ‘‘Construc- 





1024 THE BANKING LAW JOURNAL. 


tive notice is notice imputed by the law to a person not having actual 
notice.” Section 2452 provides: ‘‘Every person who has actual notice 
of circumstances sufficient to put a prudent man upon inquiry as to 
a particular fact, and who omits to make such inquiry with reason- 
able diligence, is deemed to have constructive notice of the fact it- 
self.” As before stated, we are of the opinion that Struble had ac- 
tual notice of circumstances sufficient to put a prudent man upon in- 
quiry, and hence he must be deemed to have had constructive notice 
of all the facts which such inquiries would have elicited. Asa pur- 
chaser of the note therefore, in order to constitute him a purchaser 
in good faith, he should have made such inquiries of Lefebure in re- 
gard to the making and delivery of the note, as would, if they had 
been truly answered by Lefebure, placed him in possession of the 
facts showing that the note in the hands of Lefebure was invalid 
and worthless, for we have a right to presume that Lefebure would 
have answered the inquiries made of him truly, as, if untrue, his an- 
swers might have subjected him to a prosecution for obtaining money 
from Struble under false pretenses. The purchaser of a negotiable 
note, as we have seen, cannot rely alone upon the fact that he has no 
information of any defense to the same in order to constitute him a 
purchaser in good faith, but he must go further, and show that he 
used the means that an ordinarily prudent man would use to ascertain 
the manner in which the note was obtained from the makers. He is 
not permitted to refrain from making inquiries, but the burden is 
upon him to show that he has used the ordinary means to ascertain 
whether or not the note is a valid note in the hands of the vendor. 

It was stated in the opinion in the case of Bank v. Diefendorf, 
supra, from which we have quoted: ‘‘ The notes were apparently for 
unusual amounts for a farmer, in ordinary circumstances, to give, and 
would naturally have excited curiosity in those who knew him as to 
the circumstances under which such an indebtedness was incurred. 
The plaintiff’s cashier, however, studiously refrained from acquiring 
any information in regard thereto, even such as might be, under many 
circumstances, desirable for the bank to have. He made no inquiry 
as to the consideration of these large notes, the influences which had 
taken this farmer so far from home, nor the circumstances attending 
their execution. He asked no questions as to the responsibility, em- 
ployment, or associations of his vendor. * * * Greater caution in 
avoiding the most natural information could not have been exhibited 
by the plaintiff if the cashier had known the notes were obtained by 
fraud or crime, and desired to remain in ignorance of those facts. 
His conduct indicated something more than negligence. He ex- 
hibited a studious desire to avoid any information which might throw 
light upon the origin of the notes, or the existence of equities in favor 
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of their maker.” This language is equally applicable as to Struble 
and the plaintiff. 

It is quite clear from the facts as disclosed by the evidence in this 
case that Struble was not a purchaser in good faith, and entitled to 
the protection which the law gives to a good faith purchaser. The 
plaintiff is clearly in no better position than Struble. He took the 
note indorsed by Struble ‘* without recourse,” and the only inquiries 
he claims to have made was of Struble, who said to him the note was 
all right. He admits that he would not have taken the note for his 
bank without the indorsement of Struble in the usual manner. Though 
he claims to have paid value for the note to Struble, he is unable, 
although purchasing some time before the trial, to state in what man- 
ner he paid Struble for it, whether in money or by cancellation of in- 
debtedness due him from Struble. He admits that he gave no check 
to Struble for the note, but is unable otherwise to explain the con- 
sideration paid by him, and says in his testimory that Struble made 
a good discount on the note, and when asked the question: ‘*Q. 
Would your bank have taken that note with an indorsement from the 
payee of the note when it was made to the order of the payee ‘ with- 
out recourse’?”’ His answer was: ‘‘ No, sir. Q. And you were will- 
ing to take a chance that the bank would not have taken on this 
note? A. Yes. Q. You knew there was a chance in taking it? A. 
There was a good rate of interest; there was a good discount.” The 
good faith of the parties in the purchase of the note being in issue, 
the jury might properly draw the inference from the evidence that 
neither of these parties purchased the note in good faith, even if the 
rule, contended for by counsel, should be adopted by this court that, 
where facts are testified to by a witness, and there is no conflict in 
the evidence, the jury is bound to take his statements as true, al- 
though they might believe, from his manner of testifying and his 
appearance as a witness upon the stand, that he has testified untruly, 
a point we do not decide. 

The further contention of the plaintiff that, if denied his right to 
recover in this action, it would be introducing a dangerous rule into 
the law in regard to the transfer of negotiable paper is not tenable. 
A person purchasing a note in good faith, who has exercised in its 
purchase such care as an ordinarily prudent man would exercise, will 
not be liable to suffer loss by the enforcement of the rule adopted by 
the Court of Appeals of New York and approved by this court, but, 
however, if he fails to show that he purchased the note in good faith, 
by failing to observe the ordinary rules applicable to the purchase of 
commercial paper, where the circumstances attending the purchase 
are calculated to excite suspicion in the mind of an ordinarily pru- 
dent man, the law will not protect him, and his loss will be the re- 
sult of his omission to exercise good faith in the purchase of the 
paper. 
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NOTE GIVEN FOR BROKER’S SERVICES. 


Mohr v. Rickganer, Supreme Court of Nebraska, October 8, 1908, 117 N. W. Rep. 950. 


While an oral promise to pay a commission to a broker for his services in ef- 
fecting a sale of real estate is unenforceable under the laws of Nebraska, the services 
of the broker, in such a case, constitute a sufficient consideration to support a prom- 
issory note given in payment of his commission. 


Catkins, C. This was an action upon a promissory note. The 
evidence tended to show that the defendant employed the plaintiff as 
broker to sell 480 acres of land, and orally agreed to pay him as com- 
mission for such services the sum of $1 per acre; that, after plaintiff 
performed such contract on his part, a dispute arose as to the amount 
which the plaintiff was entitled to receive, and to settle such contro- 
versy the defendant executed the note in question for the sum of 
$200. The court below took the view that an oral contract to pay 
plaintiff a commission being unenforceable because of the provisions 
of the act of 1897 (chapter 57, p. 304, Laws 1897; section 74, c. 73, 
Comp. St. 1897), such services did not constitute a sufficient consid- 
eration to support the note, and directed a verdict for the defendant. 
From a judgment entered upon this verdict, the plaintiff appeals. 

The statute in question has been sustained, and it has been fre- 
quently held that, where the employment is oral, there can be no re- 
covery upon the contract. 

Now, we have presented the question whether such services con- 
stitute a sufficient consideration for a written promise to pay. Like 
the statute of frauds, of which it is a virtual extension and enlarge- 
ment, it was designed to exclude oral testimony asa means by which 
the rights of litigants could be determined in certain cases where ex- 
perience has shown that it was particularly liable to abuse. Baker 
v. Gillan, 68 Neb. 368. To make a concrete application of the reason 
forthe law, the Legislature, knowing that a liability might be wrong- 
fully imposed upon a defendant by false testimony if it were per- 
mitted to be established by oral evidence, has provided that he shall 
not be charged except upon a written contract subscribed by himself. 
When, however, the defendant, after receiving the benefit of services, 
executes a written promissory note in payment thereof, it would seem 
that the reason of the law was fulfilled. The contract is then estab- 
lished by his own signature. The object of the statute is, as we have 
seen, to prevent frauds and perjuries; and while certain contracts are 
by the terms thereof declared void, the uniform construction placed 
upon the statute by the courts renders it not void, but merely unen- 
forceable. Riley v. Bancroft’s Estate, 51 Neb. 864, 71 N. W. 745. It 
is within the principle laid down by Baron Parke in Earle v. Oliver, 
2 Exch. 71, that, ‘‘where the consideration was originally beneficial 
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to the party promising, yet, if he be protected from liability by some 
provision of the statute or common law meant for his advantage, he 
may renounce the benefit of that law; and if he promises to pay the 
debt, which is only what an honest man ought to do, he is then bound 
by the law to perform it.”” This doctrine has been applied to cases 
where the consideration of a contract made by a feme sole was an un- 
enforceable contract made by her while covert, as well as to cases 
where the consideration was an oral promise to answer for the debt 
of a third person unenforceable by reason of the statute of frauds. 
Goulding v. Davidson 26 N. Y. 604; Rogers v. Stevenson, 16 Minn. 
68 (Gil. 56); Wills v. Ross, 77 Ind. 1, 40 Am. Rep. 279. 

We are satisfied that the principle referred to applies to the case 
we are considering, and that the obligation of the defendant, while 
unenforceable so long as it remained in parol, was a sufficient con- 
sideration for his written promise to pay the same. 


TRANSFER OF NON-NEGOTIABLE NOTE. 


Authority of secretary of corporation. 


Swedish-American Bank of Minneapolis v. Koebernick, Supreme Court of Wisconsin, October 20, 1908, 
117 N. W. Rep. 1020. 


1. An indorsement by the payee of his name on the back of a non-negotiable 
promise to pay, accompanied by a delivery of the instrument, constitutes prima facie 
a valid transfer and the purchaser may maintain an action upon the note. 

2. The authority of the Secretary of a corporation to assign a note payable to: 


the corporation will be presumed in the absence of proof to the contrary and notice 
to the assignee. 


Barnes, J. Weare met at the threshold of this case with the con- 
tention on the part of the defendants that no such transfer of the in- 
struments sued on was made as would entitle the plaintiff to main- 
tain an action thereon, and that, therefore, the judgment must be 
affirmed regardless of any errors committed in the trial of the cause. 
In suppport of such contention, it is urged (1) that an indorsement in 
blank by the payee of a non-negotiable note, accompanied by delivery, 
does not transfer title to the note nor to the debt evidenced by it; (2) 
that the indorsement on the back of the notes, ‘‘ Kenyon-Rosing Ma- 
chinery Company by O. G. Rosing, Secretary,” was not shown to be the 
act of the corporation, no proof of authority to make the indorsement 
on the part of the Secretary having been offered. An indorsement by 
the payee of his name on the back of a non-negotiable promise to pay, 
accompanied by delivery of the instrument, constitutes prima facie a 
valid transfer of the chose in action and the debt represented by it, 
and the purchaser may maintain action thereon. Alexander v. Oneida 
County, 76 Wis. 56, 45 N. W. 21. Neither was it incumbent upon 
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the plaintiff to prove that the Secretary of the Machinery Company 
was authorized by the corporation to assign the notes. In Milwaukee 
Trust Company v. Van Valkenburgh, 132 Wis. 638, 645, 112 N. W. 
1083, this court held that the president of a business corporation ‘‘is 
a usual officer as managing agent to execute such a paper as the one 
in question [an assignment of the note and mortgage], and it is im- 
plied in case of a transfer so signed that the officer had authority to 
act in the matter in the absence of proof to the contrary and notice 
to the person receiving the paper.”’ What is there said is just as ap- 
plicable to the secretary of a business corporation as it is to its pres- 
ident. Both are general officers of such corporations who often per- 
form interchangeably a wide range of duties. Indeed, it is a matter 
of common knowledge that the presidents and secretaries of ordinary 
private corporations perform much the same functions in the con- 
duct of corporate business enterprises that are performed by general 
partners in a copartnership business. It follows that the trial court 
was right in holding that plaintiff had sufficient title to the notes in 
suit to enable it to sue and recover thereon. 


—— 
———EEE 


TIME OF PAYMENT. 


Promissory note payable “ As soon as I can.” 


Benton v. Benton, Supreme Court of Kansas, June 6, 1908; Rehearing Denied September 23, 1908, 97 Pac, 
Rep. 378. 


A written instrument by which the maker acknowledges an indebtedness and 
agrees to pay it ‘‘as soon as I can” is to be construed as a promissory note payable 
within a reasonable time. 

(Syllabus by the court.) 


Mason, J. The action was brought by Mrs. May Benton against 
J. O. Benton. The petition, which was filed May 25, 1906, merely 
declared upon a written instrument in these words: ‘Onaga, Kan. 
2-24-1904. In the matter of the trusteeship of H. H. Benton and my- 
self, I hereby acknowledge that 1 am personally indebted to Mrs. May 
Benton to the amount of $5,903.62 which I agree to pay as soon as I 
can, together with annual interest at the rate of 6 per cent. per annum. 
J. O. Benton.” The defendant maintains that the obligation he as- 
sumed in signing this was to pay the amount named only when he 
should be financially able to do so, and that it was incumbent upon 
the plaintiff to plead the existence of that condition to show that the 
paper had matured. The plaintiff contends that the words ‘‘as soon 
as I can,” are too vague and indefinite to fix a time of payment,.and 
that the note was therefore payable within a reasonable time. Courts 
generally hold that a right of action does not accrue upon a promise 











LEGAL DECISIONS. 1029 


to pay when the debtor is able, or when he can, until such time as he 
shall have the financial ability to make payment, and therefore that 
in declaring upon such a promise the pleader must allege the existence 
of that condition. A number of decisions to that effect are gathered 
in 8 Words and Phrases Judicially Defined, 7441, in 33 Century Di- 
gest, c. 1125-6, § 609, pars. ‘‘c,” **1,” and in 2 Greenleaf on Evi- 
dence (Lewis’ Ed.) § 440, note 3. Tne following are additional cases 
to the same effect: Veasey v. Reeves, 6 Ind. 406; Barneit v. Bullett, 
11 Ind. 310; Stainton v. Brown, 36 Ky. (6 Dana) 249; Eckler v. Gal- 
breath, 75 Ky. (12 Bush.) 71; Martin v. Ferguson, 3 Ky. Law Rep. 
445; Chism v. Barnes, Ky., 47S. W. 232, 875; Mattocks v. Chadwick, 
71 Me. 313; Halladay v. Weeks, Mich., 86 N. W. 799; Denney v. 
Wheelright, 60 Miss. 733; Barker v. Heath, N. H. 67 Atl. 222; Corks 
v. Weeks, 7 Hill (N. Y.) 45; Ingersoll v. Rhoades, Hill & D. Supp. 
(N. Y.) 371; Work v. Beach, 13 N. Y. Supp. 678; In re Knab 78 N. 
Y. Supp. 292; Tebov. Robinson, N. Y., 2 N. E. 383; Cooper v. Jones, 
N. C., 38S. E. 28; Nelson v. Von Bonnhorst, 29 Pa. 352; Scott v. 
Thornton, Tenn., 58S. W. 236; Ruzeoski v. Wilrodt (Tex. Civ. App.) 
94S. W. 142; Wright v. Farmers’ National Bank, (Tex. Civ. App.) 
72S. W. 103. In Kincaid v. Higgins, 1 Bibb. 396, a contrary doctrine 
is announced in these words, which, however, seem to be in conflict 
with the later utterences of the Kentucky court: ‘‘A promise to pay 
as soon as the debtor possibly can is in contemplation of law a promise 
to pay presently. The law supposes every man able to pay his debts, 
and, if the ability to pay was a question to be tried, the only prac- 
ticable mode of trial is per execution, and of this it is not yet too late 
for the defendant in the court below to have full benefit.” In the 
collection in Words and Phrases, already referred to, four cases are 
cited which are against the general trend of the decisions. One of 
these (First Cong. Soc. v. Miller, 15 N. H. 520) has recently been 
disapproved, if not formally overruled. Barker v. Heath, N. H., 67 
Atl. 222. The others are Horner v. Starkey, 27 Ill. 13, 14; Norton v. 
Shephard, 48 Conn. 141, 142; and Cummings v. Gassett, 19 Vt. 308, 
310. To the minority list may perhaps be added Walker v. Freeman, 
Ill., 70 N. E. 595, and Rolfe v. Pilloud, Neb., 19 N. W. 615, 970. In 
most of the cases referred to the question presented was whether one 
who, for the purpose of avoiding the bar of the statute of limitations, 
relies upon a written promise of his debtor to pay when able, must 
show that the promisor’s financial condition is such as to enable him 
to meet the obligation. Possibly a distinction might be made based 
upon that fact, although no reason is apparent why the rule adopted, 
if sound, should not apply to an original contract, as well as to one 
made in renewal of a former obligation. Some of the cases seem to 
recognize a difference between the expressions ‘‘as soon as I am 
able,” and ‘‘as soon as I can.”’ The latter form, being more informal 
and colloquial, may perhaps be regarded as a shade less definite, but 
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the difference is too slight to justify a refusal to give it the same 
effect as the former. Notwithstanding the number of adjudications 
apparently to the contrary, we are of the opinion that the instrument 
here sued upon should be regarded as a promissory note payable 
within a reasonable time. In Jones v. Eisler, 3 Kan. 134, action was 
brought upon an instrument reading as follows: ‘‘ $237.37. Ottawa 
Creek, April 20, 1860. For value received (in cutting stone) by Goul- 
iep Anders, I promise to pay, when I receive it from Government, 
for losses sustained in August, 1856, or as soon as otherwise conven- 
ient the sum of two hundred and thirty-seven dollars and thirty-seven 
cents. John T. Jones.” Thecourt said: ‘‘ The first question pre- 
sented by the record is: When did the note sued on become due? 
The note is not a conditional one. The maker owed the payee, who 
had performed labor for him. He declares in the paper that he has 
received the consideration, which all must admit was a valuable one. 
The existence of the debt was not made to depend upon a condition 
orcontingency. Everything necessary to constitute a promissory note, 
except the time of payment, is clearly expressed. As to the time, the 
language is peculiar. It could not have been contemplated that if 
Jones never got his money from the government, or never should be 
in a situation when he could conveniently pay, that the money never 
was to be payable. Jones evidently expected, within a reasonable 
time, to get the money from the government, or, failing in that, 
within a like time it would otherwise be convenient to pay. After 
having performed work to the full amount of the note, it could not 
have been intended that Anders should never get his money unless 
Jones got his from the government, or should find it otherwise con- 
venient to pay. Theintention of the parties doubtless was that it 
should in any event be payable in a reasonable time, and such is the 
legal effect of the instrument.” 

This reasoning applies with equal force in the present case. It is 
true, that, so far as the actual decision is concerned, a distinction 
could readily be made based upon the difference between a promise 
to pay when one should be able and a promise to pay when it should 
be convenient. The latter form is held to be tantamount to an agree- 
ment to pay within a reasonable time upon the theory that otherwise 
the practical effect would be to give the promisor the option to refuse 
payment altogether. Smithers v. Junker (C. C.) 41 Fed. 101, and cases 
there cited. But the argument quoted is as convincing in the one case 
as in the other. A note in which the maker without qualification 
acknowledges an indebtedness to the payee and promises to pay it as 
soon as he can, when subjected to a reasonable interpretation, can- 
not be construed as a conditional contract—as a contract to pay only 
in case he shall thereafter accumulate a certain amount of property, 
otherwise not. 
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PAYMENT OF DEPOSITOR BY INSOLVENT BANK. 


Livingstain v. Columbian Banking & Trust Co., Supreme Court of South Carolina, September 3, 1908, 
62S. E. Rep. 249. 


A depositor in a bank, hearing rumors of the bank’s insolvency, drew a check 
upon the bank for the amount of his deposit.- After receiving the money, and upon 
being assured by the officers of the bank that the bank was solvent and would 
pay all checks as presented, he immediately returned the money and took drafts 
forthe amount. These drafts he deposited to his account in another bank on the 
same day. The bank wasin fact insolvent at the time of the issuance of the drafts 
and the drafts were not paid because the bank on which they were drawn applied 
the fund to the payment of notes of the insolvent bank which it held and which were 
secured by collateral. It was held that the money paid to the depositor was free 
from any trust in favor of the other creditors of the bank and that the depositor was 


entitled to be subrogated to the rights of the bank, on which the drafts were drawn, 
in the collateral held by it 


Gray, A. J. The master’s findings of fact are as follows: ‘‘That 
the petitioner, Martin K. Berger, holding, along with his wife, cer- 
tain deposits in the Columbian Banking & Trust Company, and 
being advised by rumors that the affairs of the bank were in an un- 
satisfactory condition, determined to withdraw the said deposits, and 
that on the 8th of February, 1906, he sent his wife to the bank with 
the two checks representing their cgmbined deposits, and amount- 
ing to $2,015.75. Mrs. Berger presented the checks at the teller’s 
window, and the same were paid to her in about one-fourth in cur- 
rency and the balance, $1,500, in three bags of silver dollars, con- 
taining $500 each. Finding that the silver was too heavy for her to 
remove, she called to her husband, who had by this time reached the 
bank, and turned the money over to him. He received the same 
from the teller. The testimony is conflicting as to whether he re- 
moved the money from the window and carried it to another counter 
to count it, but there is no doubt at all that he did receive the money 
and did count the currency. After having thus received the money 
from the bank, he resolved to exchange the same for a check on New 
York, and paid the money back to the teller, and requested that he 
would give him a New York check forthe amount. This was done, 
and the said check upon New York was taken by Mr. Berger to the 
Bank of Charleston on the same day, and deposited to his account in 
that bank. I find that these were two separate and distinct transac- 
tions; that is to say that the depositor’s check was paid by the bank 
in the manner above stated, and that transaction closed, and that im- 
mediately thereafter the New York check was purchased with the 
same money which had been paid to Mr. Berger upon the depositor’s 
checks.” In refusing the petition, his honor, the presiding judge, 
assigned the following reasons: ‘‘The bank was insolvent when Ber- 
ger put his money back there, and it became again an asset available 
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for all, to be distributed among them under high principles of equity 
and justice. It has judicially been determined that the bank was in- 
solvent on February 8, 1906, the date of this Berger transaction. 
Therefore all its assets constituted a trust fund, and could not law- 
fully be paid over to any one certain creditor in preference to oth- 
ers. Berger heard rumors of the insolvency, and, acting on that be- 
lief, went todraw out his money, and received the amount of his de- 
posit. The money he received was not held by him as an innocent 
outside customer of the bank, but was really part of a trust fund, 
which was the property of all the creditors; therefore he was not 
within the exception set forth from the case cited. 77S. C. 305, 57 
S. E. 182. Under the statute in bankruptcy any payment to a per- 
son having reason to believe that the payer is insolvent is a void act. 
Equity will not go beyond this principle. Berger never parted 
with the money, so that its identity was lost. The identification of 
the money is important here, because it affects the bank with knowl- 
edge that the money for which it exchanged the New York draft was 
not ‘cash paid into the bank,’ but was really the money of the gen- 
eral depositors, part of a trust fund which the bank had no right to 
appropriate to Berger’s check.” 

The vital question in the case is whether the money when paid to 
the petitioner by the bank was impressed with atiust. His honor, 
the presiding judge, based his" conclusion on two grounds: (1) The 
insolvency of the bank, and (2) that ‘‘Berger heard rumors of the in- 
solvency, and, acting on that belief, went to draw out his money, and 
received the amount of his deposit.” The circuit judge should also 
have found from the uncontradicted testimony that, conceding there 
was enough to put the petitioner upon inquiry, he followed it up with 
due diligence by going to the proper sources of information—the 
officers of the bank—and became satisfied the bank was insolvent. 

The testimony does not show that the payments were made under 
the belief that the bank was insolvent, nor in contemplation of insol- 
vency, nor with a design to give a preference to those receiving pay- 
ment over the other creditors of the bank, but with the expectation 
that the bank would be able to continue business. On the contrary 
the bona fides of the petitioner was clearly established, and his con- 
fidence in the solvency of the bank was shown by the fact that he de- 
posited his money with it, after the assurance of the officers that all 
would be paid, after knowledge of the fact that the bank had stood 
the run upon it from the 6th to the 8th; after seeing that the bank 
was conducting its business in the usual way—paying the drafts over 
the counter in the order in which they were presented; and after 
determining that he would assist in restoring confidence in others, 
and thereby enable the bank to meet all demands. ‘‘A bank is in- 
solvent when, from the uncertainty of being able to realize on its 
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assets, in a reasonable time, a sufficient amount to meet its liabilities, 
it becomes necessary for the control of its affairs to pass out of its 
hands.” 3 Enc. of Law, 847. ‘‘The keeping of the bank open, and 
the conducting of its business in the usual manner, constituted a 
representation to its customers of the solvency of the bank, upon 
which they had a right to rely; and, if the bank was known to be in- 
solvent by the officers who were charged with its management, the 
concealment of that fact from a person about to deposit would con- 
stitute afraud upon him. The title acquired by the bank to the 
money and checks deposited under such circumstances would be 
voidable at the election of the depositor, who could bring suit to 
recover his deposit, without any previous demand. The bank 
would become a trustee ex maleficio, and would hold the deposit for 
the use of the depositor, and subject to his right of reclamation.” 
Wasson v. Hawkins (C. C.), 59 Fed. 233. In the case of McGregor 
v. Battle, 128 Ga. 577, 58 S. E. 28, 13 L. R. A.(N. S.) 185, the rule is 
stated that, ‘‘if a bank, though insolvent, is still conducting its busi- 
ness, and pays a check of a depositor in the usual course of business, 
and the depositor had no notice of the insolvency of the bank, the 
payment is good, and the depositor will be protected. If, however, 
the depositor is paid, not in the usual course of business, but at a 
time when he has notice or knowledge that the bank is insolvent, and 
that the intent of the bank is to create a preference in his favor over 
other creditors, the payment is not good.”’ Syllabus. 

In that case the court uses this language: ‘‘Itis a well-known fact 
that the suspicion that a bank is insolvent causes all depositors who 
are acquainted with the facts leading to the suspicion to rush at once 
and withdraw their deposits. A run on a bank is always produced 
by those who think they have reason to suspect that the bank is in a 
failing condition; and we are not prepared to hold, if a bank is still 
in operation, open during the usual hours of business, paying its 
checks in the order in which they are presented, according to the 
custom of the bankers, that a depositor, who merely had reason to 
suspect the solvency of the bank, this being the motive for his draw- 
ing a check, would be required to repay to the bank the amount so 
withdrawn, less what would be his pro rata share in the assets of the 
bank, on the day that the amount was withdrawn, in the event that 
the bank was afterwards forced to liquidation, and was, in fact, in- 
solvent. Neither are we prepared to hold that one who actually 
knows that a bank is insolvent, but does nothing except to draw his 
check and present it, and receive payment over the counter, in the 
usual course of business would be required to refund the amount so 
withdrawn, less his pro rata share, upon a final winding up of the 
affairs of the bank.”’ Even under our assignment law against undue 
preferences (Civ. Code 1902, § 2647), the question whether the pay- 
ment made by the debtor is obnoxious to the statute depends upon 
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the intention of the parties to create a preference, and the foregoing 
facts would not render the payment illegal. Porter v. Stricker, 44S. 
C. 183, 21 S. E. 635. Having reached theconclusion that the money 
when received by the petitioner was free from a trust, the case comes 
within the principle announced by Mr. Justice Woods in Livingstain 
v. Banking Co., 77 S. C. 305, 57 S. E. 182: ‘‘Had the checks been 
issued for cash paid into the bank or before insolvency, the other 
depositors could have interposed no countervailing equity, and the 
petitioners would have been subject to subrogation.” 

It is the judgment of this court that the judgment of the circuit 
court be reversed, and the case remanded for such proceedings as 
may be necessary to carry into effect the views herein expressed. 


——__—+, 4,4, — —— 


FORGED INDORSEMENT. 


Check payable to fictitious person. 
Snyder v. Corn Exchange Bank, Supreme Court of Pennsylvania, January 2, 1908. 70 Atl., Rep. 876. 


An agent of a depositor, acting under the authority of a power of attorney, drew 
checks against the depositor’s account to the order of one Niemann. Niemann, 
however, had no interest in the checks and he never in fact received them. The 
agent forged Niemann’s indorsement and the checks were ultimately paid by the 
bank. It was held that Niemann, though existing, was a fictitious person within 
the meaning of the Negotiable Instruments Act of Pennsylvania, providing that a 
check is payable to bearer “when it is payable to the order of a fictitious or non-ex- 
isting person, and such fact was known to the person making it so payable,” and 
that the bank was not liable to the depositor. 


Appeal from Court of Common Pleas, Philadelphia County. 

Assumpsit by George E. Snyder, individually, and trading as 
Harrison, Snyder & Son, against the Corn Exchange National Bank 
to recover the amount of checks alleged to have been wrongfully 
paid by the bank. From an order discharging rule for judgment for 
want of a sufficient affidavit of defense, plaintiff appeals. Affirmed. 


Argued before Mirtcue tt, C. J., and Brown, Mestrezat, Potrer, 
Ekin, and Srewart, J. J. 


William S. Divine and George S. Graham, for appellant. John 
Cromwell Bell and H. Gordon McCouch, for appellee. 


Brown, J. In determining whether the rule for judgment for 
want of a sufficient affidavit of defense was properly discharged by 
the court below, the following material averments in plaintiff’s state- 
ment must be first considered: George E. Snyder, the plaintiff, trad- 
ing and doing business as a broker in the city of Philadelphia under 
the name of Harrison, Snyder & Son, was a depositor with the Corn 
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Exchange National Bank, the defendant. He had in his employ a 
clerk named Edwin S. Greenfield, who was authorized to draw checks 
in his name against his deposit in the said bank for the special 
purposes stated in written power of attorney, lodged with the bank. 
Against plaintiff’s deposit with the defendant Greenfieid, as attor- 
ney aforesaid, drew four checks payable to the order of Charles Nie- 
mann, amounting in the aggregate to $18,387.50. The first, for $6,000 
was drawn on April 18, 1906; the second, for $1,800, on April 27, 1906; 
the third, for $2,587.50, on May 1, 1906; and the fourth, for $8,000, 
on May 3, 1906. Thesechecks were paid by the bank and charged to 
the account of the plaintiff. They purported to have been indorsed 
by the said Charles Niemann, but the indorsements of his name 
were forgeries, and were never authorized by him or the plaintiff. 
The said checks purported to have been indorsed in blank by said 
forged indorsements to the firm of R. M. Miner & Co., a copartner- 
ship, purporting to carry on a stock and grain brokerage business, 
based upon actual purchases, sales, and deliveries, but actually con- 
ducting a gambling establishment, popularly known as a ‘‘ bucket 
shop.” The said four checks were deposited by the said R. M. Miner 


& Co., with the Real Estate Title Insurance & Trust Company of 
Philadelphia, which acted as a bank of deposit for the said R. M. 
Miner & Co. The said trust company indorsed three of the said 
checks, guaranteeing the previous indorsements to certain banks in 
the city of Philadelphia for collection, through which they were col- 


lected. The fourth check was also indorsed by the said trust com- 
pany, but without guaranteeing the previous indorsements. The 
defendant, the Corn Exchange National Bank, relying upon the 
guaranty by the Real Estate Title Insurance & Trust Company of 
the indorsements upon the three checks, and upon its indorsement 
of the fourth, paid each of said checks to it through its collecting 
agents. Upon the averments that the indorsements purporting to 
be those of Charles Niemann were forgeries, that the Real Estate 
Title Insurance & Trust Company collected the proceeds of the checks 
with actual knowledge of the character of the business of the firm 
of R. M. Miner & Co., that the defendant had constructive notice of 
the business of said firm, and that the said checks were not given in 
due course of business, the plaintiff claims to recover from the ap- 
pellee the amounts it paid on them. 

Turning to the affidavit of defense, we find the following averred 
by the defendant: The plaintiff had in his employ as his confidential 
clerk and manager Edwin S. Greenfield, to whom he largely intrusted 
the conduct and management of his business, particularly that por- 
tion of it relating to the finances, and the said clerk or manager had 
by virtue of the power of attorney of February 19, 1902, drawn many 
checks upon the defendant, amounting in the aggregate to many 
thousand dollars, which checks had been paid by the defendant on 
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presentation, and no payment had ever been questioned by the plain- 
tiff. Greenfield, after having drawn to the order of Niemann the 
four checks set forth in plaintiff’s statement, delivered them to R. M. 
Miner & Co., in the regular course of business in payment of ac- 
counts due to thesaid firm. R. M. Miner & Co., after indorsing the 
said checks, deposited them with the Real Estate Title Insurance & 
Trust Company in the regular course of business, and the same were 
paid to the said trust company through the agencies set forth in 
plaintiff’s statement. At the time each of the checks was drawn by 
Greenfield, there were no business transactions pending between the 
plaintiff and Charles Niemann, and there were not due to him the 
amounts of said checks or any other sum or sums of money whatever. 
When Greenfield drew the said checks and forthwith delivered them 
to R. M. Miner & Co., he intended to cheat and defraud the plaintiff 
to the extent of $18,387.50 by having the checks paid to the said firm. 
He intended to write, and actually did write, the name of the said 
Charles Niemann on the back of the said checks in order to induce 
R. M. Miner & Co., and all others to whom they might be presented, 
to accept them as if they had been issued by the plaintiff to the said 
Charles Niemann in the regular course of business, and had been 
indorsed by him, the payee named in them. When Greenfield, as 
attorney for the plaintiff, drew the checks to the order of Niemann, 
he well knew that the latter had no right to them, or any of them, 
and it was never intended by Greenfield that Niemann should receive 
them or the proceeds thereof. Niemann was not a real bona fide 
payee, but was in legal contemplation a fictitious person, a fact well 
known to Greenfield at the time the checks were drawn. Said checks 
thereupon became payable to bearer, and the defendant is in no 
manner affected by the forged indorsements of Niemann’s name 
thereon. Neither R. M. Miner & Co., the said Real Estate Title In- 
surance & Trust Company, nor its collecting agents had any notice 
or knowledge of any kind of the fraud of Greenfield until long after 
the checks had been paid by the defendant in due course in the regu- 
lar order of business, and the said trust company had no knowledge 
of the character of the business of R. M. Miner & Co., as set forth in 
plaintiff's statement, if such was the fact, and that the checks rep- 
resented gambling transactions. It is to be noted that, though the 
averment in plaintiff's statement is that Greenfield was authorized 
to draw checks ‘‘for the special purposes ” stated in the power of at- 
torney, no special purposes are. therein named. His authority to 
draw checks was a general and unlimited one, and, upon the presen- 
tation of any check drawn by him as attorney for the appellant, the 
bank was under no duty to ascertain the purpose for which it had 
been drawn. It was as safe in paying any check drawn by him as 
attorney for the plaintiff as it would have been if the check had been 
drawn by the plaintiff himself. By conferring this general power 
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upon Greenfield, the appellant made it possible for him to abuse it. 
and, having been abused by him, the principal now asks that another, 
the bank which innocently paid the checks, and not he, shall bear the 
consequences of the fraud of theagent whom he trusted. This result 
cannot follow unless in the face of the facts as set forth in the affi- 
davit of defense, which for the present we must assume to be true, 
the appellee paid the checks and charged them to the appellant’s 
account in disregard of a duty which it owed him. 

Greenfield had admittedly been authorized to draw checks paya- 
ble to bearer. A check so drawn and delivered by him to any one 
could have been indorsed by the holder to another, and the payment 
of it by the bank to the indorsee could not have been questioned by the 
appellant. If, instead of drawing the four checksto the order of Nie- 
mann, he had made them payable to bearer and gone to the bank and 
drawn the money himself, the appellant could not have repudiated 
the bank’s payment to him; or, if having made them payable to 
bearer he had delivered them to R. M. Miner & Co., and they had 
been indorsed by that firm to the Real Estate Title Insurance & 
Trust Company, and collected by it through the agencies set forth 
in plaintiff’s statement, it would have been idle for the appellant to 
challenge the payments by the appellee in the face of his power of 
attorney clothing his clerk with unlimited power in drawing checks 
in his name and lodged by himself with the bank as its authority to 
pay any checks drawn by virtue of it. Greenfield was responsible 
to his employer for the abuse of the power conferred upon him, 
and the employer's concern was that it should not be abused; but it 
was never any concern of the bank why, or for what purpose, any 
check had been drawn by the clerk under the broad power given him 
by the employer. Its sole duty was to pay without question when- 
ever a check so drawn was presented by the party to whom Green- 
field intended it to be paid, and his intention every time he drewa 
check became, as to the bank upon which it was drawn, the intention 
of the man who had empowered him to draw it. 

By our Negotiable Instruments Act of May 16, 1901 (P. L. 194), 
a check is payable to bearer ‘‘when it is payable to the order of a 
fictitious or non-existing person, and such fact was known to the per- 
son making it so payable.” The averment in the affidavit of defense 
is that Niemann was not a real, bona fide payee, but was in legal 
contemplation a fictitious person, such fact having been well known 
to Greenfield at the time he drew the checks; that Niemann had no 
right to them, or any of them, and it never was intended by Green- 
field that he should receive them or their proceeds. Niemann may 
have been an existing person, but he could have been, and was, a fic- 
titious one within the meaning of the act of assembly if Greenfield 
intended to use his name, and did use it, as that of a person who 
should never receive the checks nor have any right to them. The in- 
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tent of the drawer of the check in inserting the name of a payee is the 
sole test of whether the payee is a fictitious person, and the intent of 
the drawer of these checks as attorney for the appellant must, asjust 
stated, be regarded as against the bank upon which they were drawn 
as the intent of the appellant himself. A fictitious person within 
the contemplation of the act of 1901 is not merely a non-existing 
one; for, if so, the word ‘‘non-existing’”’ would have been sufficient 
without more. It is clear, then, that, when the Legislature de- 
clared that a check payable to a ‘‘fictitious or non-existing person” 
is to be regarded as payable to bearer, it meant a fictitious person to 
be one who, though named as payee in a check, has no right to it, or 
the proceeds of it, because the drawer of it so intended, and it there- 
fore matters not whether the name of the payee used by him be that 
of one living or dead, or of one who never existed. 

In Phillips v. Mercantile National Bank of New York, 140 N. Y. 
556, 35 N. E. 982, 23 L. R. A. 584, 37 Am. St. Rep. 596, a case sin- 
gularly similar to the one now before us, the New York Court of Ap- 
peals, in construing the word ‘‘fictitious” in a statute of that state 
containing the same provision as ours, attached to it the same mean- 
ing as is given to it in Vagliano v. Bank of England. Bartlett, the 
cashier of the National Bank of Sumter, S. C., had authority from it 
to draw checks or drafts upon the Mercantile National Bank of New 
York, with which it had an account. He drew checks upon that 
bank, making them payable to the order of existing persons, but 
without their knowledge, and then indorsed the checks in their 
names to a firm of stockbrokers in New York, who collected them 
from the Mercantile National Bank. The receiver of the Sumter 
bank brought suit against that bank to recover back the amounts 
which it had paid on Bartlett’s checks, on the ground that the in- 
dorsements of the names of the payees were forgeries. It was held 
that there could be no recovery because the checks had been made 
payable to fictitious persons, even though the names adopted were 
those of known and existing ones, and were therefore to be regarded 
as having been made payable to bearer and intended for delivery to 
the stockbrokers in New York. This having been the intent of Bart- 
lett, who had authority from his bank to draw the checks, his intent 
was said to have been, so far as the New York bank was concerned, 
the intent of his bank, and that whatever he did in drawing and de- 
livering the checks was to, be regarded as its act. 

In the course of its opinion the court said: ‘‘Whether indorsing 
the check in the name of the payee therein was a forgery in the legal 
sense or not is not the important question. Ina general sense, of 
course, the cashier did forge the payee’s name, but that fact did not 
affect the title or rights of the defendant. Coggill v. American Ex- 
change Bank, 1 N. Y. 113, 49 Am. Dec. 310. In the case cited a bill 
was drawn upon the plaintiff to the order of one Truman Billings, 
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and was discounted ata bank. The drawer had indorsed it with the 
name of the payee, Truman Billings, a person who in fact had noin- 
terest in the bill. It was held that the defendant in the case, who 
had accepted and paid the bill, held it by a good title. Bronson, J., 
said: ‘ As the payee had nointerest and it was not intended he should 
ever become a party to the transaction, he may be regarded in rela- 
tion to this matter, as anonentity, and it is fully settled that whena 
man draws and puts into circulation a bill, which is payable to a fic- 
titious person, the holder may declare and recover upon it as a bill 
payable to bearer. In legal effect, though not in form, the bill is 
payable to bearer.’ Thecase of Shipman v.Bank of the State of New 
York, 126 N. Y. 318, 27 N. E. 371, 12 L. R. A. 791, 22 Am. St. Rep. 
821, * * ™ was a case wholly other than was made out here. It 
was stated in the Shipman Case that the maker’s intention is the con- 
trolling consideration, which determines the character of the paper, 
and that the statutory rule which gives to paper drawn payable to 
the order of a fictitious person, and negotiated by the maker, the 
same validity as paper payable to bearer applies only when such 
paper is put into circulation by the maker with knowledge that the 
name of the payee does not represent areal person. The principle 
of that decision is quite applicable to the case at bar. Though Bart- 
lett selected, for the execution of his dishonest purposes, the names 
of persons who were dealers with the bank, it was, in legal effect, as 
though he had selected any names at random. The difference is that 
by the methods resorted to he averted suspicion on the part of the 
directors or other officers of his bank. The names he used were, for 
his purposes, fictitious, because he never intended that the paper 
should reach the persons whose names were upon them. The trans- 
action was one solely for the fraudulent purpose of appropriating his 
bank's moneys by a trick which his position enabled him to perform. 
Concededly, if the names of the payees were of fictitious persons, the 
Sumter bank would have had no claim upon the defendant. * * * 
The fictitiousness of the maker’s direction to pay does not depend 
upon the identification of the name of the payee with some existent 
person, but upon the intention underlying the act of the maker in 
inserting the name. 

Where, as in this case, the intent of the act was, by the use of 
the names of some known persons, to throw directors and officers 
off their guard, such a use of names was merely an instrumen- 
tality or a means which the cashier adopted, in the execution of 
his purpose to defraud the bank, in an apparently legitimate exercise 
of his authority. The cashier, through his office, and the powers 
confided to him for exercise, was enabled to perpetuate a fraud 
upon his bank, which a greater vigilance of its officers might have 
earlier discovered, if it might not have prevented. If his position 
and the confidence reposed in him were such as to enable him to 
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escape detection for the while, then the consequences of his fraudu- 
lent acts should fall upon the bank, whose directors, by their mis- 
placed confidence, and gift of powers, made them possible, and not 
upon others, who themselves acting innocently and in good faith 
were warranted in believing the transaction to have been one coming 
within the cashier’s powers. It may be quite true that the cashier 
was not the agent of the bank to commit a forgery or any other fraud 
of such a nature, but he was authorized to draw or check upon the 
bank’s funds. If he abused his authority aud robbed his bank, 
it must suffer the loss. The distinction between such a case and the 
many other cases which the plaintiff’s counsel cites from is in the 
fact that it was within the scope of this cashier’s powers to bind the 
bank by his checks. In transmitting them, made out and indorsed 
as they were, the bank was so far concluded by his acts, as to be es- 
topped from now denying their validity.” 

If the checks drawn by Greenfield to the order of Niemann asa 
fictitious person had been drawn by Snyder himself with the same 
intent as Greenfield’s and he had indorsed Niemann’s name on them 
and handed them to R. M. Miner & Co., it would not be pretended 
that he would have any claim against the appellee. And yet this is 
the real situation; for, when Snyder lodged with the bank his power 
of attorney to Greenfield, he in effect said to it: ‘‘Any check drawn 
upon you by Greenfield as my attorney and issued by him is to be 
paid by you as having been drawn and issued by me.” If this is not 
sufficient to protect the bank from liability for what the appellant 
now charges were its mispayments out of his funds, it is not €asy to 
conceive what would be. The guaranty of the previous indorsements 
on the checks by the Real Estate Title Insurance & Trust Company 
was a guaranty of the indorsement of R. M. Miner & Co., for it was 
the only one upon the checks in legal contemplation when they were 
deposited with the trust company. When the checks were delivered 
to R. M. Miner & Co., they were, as shown, payable to bearer, and 
nothing, therefore, need be said on the contention of the appellant 
as to the liability of the trust company to the appellee upon the 
guaranty of the indorsements on the checks, unless it be to repeat 
what we have said through our Brother Fell in recognizing the lia- 
bility of a bank to its depositor for payment of a check on a forged 
indorsement: ‘‘ The rule applies where a check has been lost or 
stolen and the payee’s name has afterwards been forged; but it does 
not protect a depositor who isin fault, as in intrusting a check to one 
who he has reason to suppose will make a fraudulent use of it, or in 
so carelessly filling upa check that it may readily be altered, or in issu- 
ing a check to a fictitious person. It is confined to cases in which 
the depositor has done nothing to increase the risk of the bank.” 
Land Title & Trust Company v. Northwestern National Bank, 196 
Pa. 230, 46 Atl. 420, 50 L. R. A. 75, 79 Am. St. Rep. 717. The alle- 
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gation that the checks were delivered to R. M. Miner & Co., in con- 
nection with gambling or wagering transactions is unavailing, in 
view of the averments in the affidavit of defense. Bank v. Arnold, 
181 Pa. 356, 40 Atl. 794. 


———_+,-+,.+,__—_ 


NOTICE OF NON-PAYMENT. 


J. W. Perry Co. v. Taylor Bros., Supreme Court of North Carolina, September 30, 1908, 62S. E. Rep. 423. 


Under the statutory provisions of North Carolina, persons who indorse a note 
in blank before delivery and do not indicate their intention to be bound otherwise than 
as indorsers, are not liable on the note in the event of a failure to give them notice of 
non-payment and dishonor. 


Wacker, J. This action was brought to recover the amount of a 
promissory note made on May 23, 1906, by B. D. Taylor and others 
to the plaintiff, for the sum of $2,500, with interest from its date. 
The defendants J. T. Bowles and A. F. Moye (appellees) indorsed 
the note in blank before it was delivered to the plaintiff. The note 
was not paid at maturity, but was dishonored. The plaintiff failed to 
give notice to indorsers of non-payment and dishonor, and they were 
not notified of the same until this action was commenced. The court 
intimated upon the evidence that, as plaintiff had failed to give notice 
of non-payment and dishonor, the jury would be instructed to answer 
the issues in favor of the defendants, who were the indorsers. The 
plaintiff excepted, submitted to a non-suit in deference to the intima- 
tion of the court, and appealed. 

Whatever may have been the law heretofore, it is now provided, 
and was so provided at the time the note upon which this suit was 
brought was given, as follows: ‘‘ A negotiable promissory note, with- 
in the meaning of this chapter, is an unconditional promise in writ- 
ing made by one person to another, signed by the maker, engaging 
to pay on demand or at a fixed or determinable time, a sum certain 
in money to order or to bearer.” Revisal 1905, § 2334. ‘‘A person 
placing his signature upon an instrument otherwise than as maker, 
drawer or acceptor is deemed to be an indorser, unless he clearly in- 
dicates by appropriate words his intention to be bound in some other 
capacity.” Revisal 1905, § 2212. ‘* Where a person, not otherwise a 
party to the instrument, places thereon his signature, in blank, be- 
fore delivery, he is liable as indorser [under rules specified in the 
section].” Revisal 1905, § 2213. ‘‘ Presentment for payment is not 
necessary in order to charge the person primarily on the instrument; 
but if the instrument is, by its terms, payable at a special place, and 
he is able and willing to pay it there at maturity, such ability and 
willingness are equivalent to a tender of payment upon his part. But 
except as herein otherwise provided, presentment for payment is 
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necessary in order tocharge the drawer and indorsers.”’ Revisal 1905, 
§ 2219. ‘‘Except as herein otherwise provided, when a negotiable 
instrument has been dishonored by non-acceptance or non-payment, 
notice of dishonor must be given to the drawer and to each indorser, 
and any drawer or indorser to whom such notice is not given is dis- 
charged.” Revisal 1905, § 2239. 

It appears, therefore, that as the defendants placed their signa- 
tures on the back of the note, and they were not otherwise parties to 
the instrument, they became liable as indorsers, and were entitled to 
notice of dishonor after its maturity. Eaton & Gilbert on Commercial 
Paper, § 108. The case of Rouse v. Wooten, 140 N. C. 558, 53 S. E. 
430, 111 Am. St. Rep. 875, which was cited by the plaintiff’s counsel, 
does not bear on this case, as there the defendant was a surety, and 
so found to be by the jury. The only question raised in that case was 
whether a surety is entitled to notice of non-payment and dishonor. 
We held that he is not. 


FOR UNIFORM VOUCHER CHECK. 

A second meeting of the joint conference of committees of five representing the 
Society of American Railway Financial Officers, the Association of American Rail- 
way Accounting Officers, the American Association of Public Accountants and the 
American Bankers’ Association was held in the reception room of the latter organi- 
zation on Wednesday, December oth. The object of the conference is to come to an 
agreement, if possible, with regard to a standard uniform voucher check to be rec- 
ommended to the respective organizations for general use. 

At the first meeting, held three weeks previous, the conference reached an agree- 
ment that the voucher check should be a negotiable instrument, and, further, that it 
should be in the form of a straight check or draft and the indorsement of the payee 
thereon be accepted as the only receipt required. 

At the second meeting, after several hours’ discussion, final agreement was 
reached upon the following proposition : 

Resolved, That it is the sense of this meeting that the check voucher should be 
of the standard check size and in the standard draft form, with the number, date, 
amount and signature at the right end in the order named, and the name of the payor 
(Bank or Treasurer of Company) in the lower left corner, and that, where a folded 
voucher is considered necessary by Railroad Companies, it should fold to standard 
check size, the check or draft to be at the bottom; that when a detachable check is 
used it should be in the standard form described above. 

A sub-committee of one from each organization was appointed to draft forms 
in accordance with the resolutions adopted at both meetings. 


THE PROCEEDINGS OF THE SAVINGS BANK SECTION, A. B. A. 


Through the courtesy of Secretary Hanhart of the Savings Bank Section of the 
A. B. A., we have received the proceedings of the meeting of that section in Denver 
September 29, 1908. It is handsomely bound in the same style as the regular pro- 
ceedings of the main body of the association. 
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THE SAVINGS BANK FROM A LEGAL STANDPOINT. 
SAVINGS BANKS IN NAME AND IN FACT. 


F aline be drawn from the northern extremity of Maine in 
a southwesterly direction to Buffalo, N. Y., and thence 
westerly to South Bend, Ind., and thence southerly to 
Cairo, Ill., and thence easterly to Richmond, Va., it will 
embrace all the savings banks, save seventeen, that con- 
form to the definition of savings banks with which the first 
paper of this series concluded. (Bankinc Law JouRNaL, 
November 1908, p. 961.) 

Not that all the savings banks of the country are within these 
confines, but all the mutual or trustee savings banks except four- 
teen in Minnesota and three in Wisconsin, are in this limited terri- 
tory. It is true that hundreds of banks having the word ‘‘savings” 
in their title may be found in other sections but these are stock sav- 
ings banks, and in many places are commercial concerns, but little 
different from the usual bank of discount. Pennsylvania has a large 
number of banks of discount using the word ‘‘ savings” in their title 
but the bank department will no longer issue charters to such insti- 
tutions. If a bank that does a commercial business, handles checking 
accounts, discounts commercial paper and pays the profits over to the 
stockholders after paying the stipulated rate of interest to the de- 
positors, is a savings bank, the definitions found in the reports of 
the courts of the various states are incorrect, or otherwise the courts 
have misunderstood the nature and functions of savings banks. 

CHARACTER A MATTER OF FUNCTION. 

According to the report of the Comptroller of the Currency for 
1907, there are 1415 savings banks in the United States, of which 678 
are mutual and 737 are stock. In the truest sense of the word a stock 
concern is not, in the final analysis, a savings bank, as it lacks the 
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distinguishing and essential feature of mutuality, where all the mem- 
bers share the earnings alike, regulated by the time left on deposit, 
amount, time of withdrawal, etc., and the surplus instead of going to 
the stockholders or owners, is held for the benefit and protection of 
all. As indicated in the preceding number, a savings bank is such 
by reason of its functions and not by reason of itsname. Inall states 
there may be found commercial concerns, banks of discount and de- 
posit that receive savings accounts similar to the methods and cus- 
toms of savings banks, but that does not thereby make them savings 
banks, for the savings feature is incidental to the main purposes of 
the bank—that of banking along commercial lines. It was held in 
the case of the People v. Binghamton Trust Company, 139 N. Y. 
192, quoted in the preceding number, that a commercial institution 
that thus received savings accounts in a manner precisely like sav- 
ings banks, issuing pass books with rules similar to those of savings 
banks, was not thereby holding itself out as a savings bank and inviting 
deposits as a savings bank. Its functions by law and by charter, were 
those of a trust company and the receiving of deposits 7” the same 
manner as savings banks did not alter the primary functions which 
attended its business. 

On the other hand a bank that doesa commercial business,and calls 
itself a savings bank, does not by that token take upon itself the 
character of asavings bank—its commercial motive discounts the effort 
to get in the savings class. The case would doubtless be better stated 
this way: A bankis whatits investments makeit. Municipal, Gov- 
ernment, Corporation Bonds, Real Estate Mortgages, and certain col- 
lateral and personal loans, will make a savings bank; commercial 
paper, checking accounts, discounting privileges, make a business or 
bank of discount and deposit. The question lies not so much in where 
the money comes from, or in what amounts, but where does the money 
go, and knowing where it goes, its proper classification may imme- 
diately be determined. 

STOCK SAVINGS BANKS. 

Throughout the West and South the stock savings bank predomi- 
nates; in fact in some states like Illinois, it is almost impossible to 
separate the commercial from the savings, as under one charter a 
bank may do all that a savings bank, a bank of discount, and a trust 
company may do, and in the multitude of functions, the character of 
each is lost, or merged in the others. Also in Iowa we find 571 ‘‘ sav- 
ings banks,” most of which are commercial institutions primarily, and 
savings banks secondarily; in name savings institutions, but in fact 
commercial banks. In all the Southern States, there are but a hand- 
ful of strictly savings banks, that is, those free from commercial 
practices. 

The stock savings bank differs from the mutual in one main feat- 
ure—z¢ has stock, and after the depositors are provided for in the way 
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of interest, the stockholders share the earnings. Thus in Colorado, 
savings banks can not be organized with less than $25,000 in capital 
stock. In other states the amount varies with the population. In 
Colorado ‘‘ when they comply with the law in all other respects, they 
are entitled to receive deposits; when a deposit is made, the de- 
positor does not thereby become entitled to all the accretions in the 
business; the assets, the property, the gain and the profits are not 
his; his deposit is made subject to the right to receive such interest 
as the directors may agree to pay. Power to determine what they 
will pay is left to the directors and the balance may be divided among 
the stockholders as the resulting profit in the shape of dividends.” 
Colo. Sav. Bank v. Evans, 12 Colo. App. 334. 
GUARANTY SAVINGS BANKS. 

New Hampshire is the only state in which ‘‘ guaranty savings 
banks” will be found. These are a combination of mutual and stock 
—a cross between the two. They do not transact a commercial busi- 
ness, being strictly savings banks in their functions, yet having 
‘* special deposits” which to all intents and purposes are capital stock. 
In a letter from Hon. R. H. Scammon, Bank Commissioner for New 
Hampshire to the writer under date of June 17, 1908, he states in 
this regard: ‘‘The guaranty savings bank differs from the ordin- 
ary mutual savings bank in that it has capital stock or special de- 
posits as they are called. It pays a certain stipulated rate of interest 
to its general depositors and any surplus of earnings above this divi- 
dend is available for dividends on the capital stock or special de- 
posits. These special deposits constitute a guaranty fund for the 
general depositors, and the charter ordinarily stipulates that the 
special deposits shall always equal ten per cent. of the deposits.” 

The New Hampshire laws of 1893, Chapter 52, provide that ‘‘Sav- 
ings banks incorporated and doing business upon the guaranty sys- 
tem may pay such rate of interest as may be prescribed or agreed to, 
and all books issued by such banks recording first deposits shall state 
therein the rate of interest to be paid, and no changes can be made 
therefrom until after three months’ notice has been given depositors. 
The special depositors of a guaranty fund in any savings bank incor- 
porated and doing business under the guaranty system may vote to in- 
crease the said guaranty fund at any meeting of the special deposit- 
ors called for that purpose. The amount of the increase or addition 
to said fund may be subscribed for and taken by the special deposit- 
ors of said fund in proportion to their special deposits or by other 
parties in case of failure of said special depositors to take and pay for 
said increase or addition within ninety days. Said increase or addi- 
tion to the guaranty fund may be on such terms of preference over 
the original fund, as to dividends, and in distribution of assets as 
shall be determined by vote of the special depositors at the meeting 
when such increase or addition is voted.” 
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MUTUALITY A FUNDAMENTAL PRINCIPLE. 

In thus agreeing to pay a stipulated rate of interest upon deposits 
one of the fundamental principles of savings banks is violated, and 
these ‘‘ special deposits” are therefore in the nature of capital stock. 
One of the underlying principles of the savings bank is this: That 
interest to depositors shall only be paid as it is earned, and only that 
which ts earned can be paid. The laws of New York expressly forbid 
savings banks to promise interest in advance and no dividend can be 
declared until it has been earned, and trustees voting for dividends 
in excess of the earnings are liable for the excess. In an opinion ren- 
dered by the Attorney-General of New York in 1887 it was held that 
the surplus of asavings bank could not be used in declaring dividends 
as this was for the protection of the depositors, and that dividends 
could only be paid out of the current earnings, including accrued in- 
terest, less expenses. This is not to say that such institutions are 
not savings banks in every sense of the word, but the strictly mutual 
feature is lacking in the specializing of part of the deposits and pay- 
ing a higher rate of interest on these deposits. In New York state 
savings banks cannot take a ‘‘special deposit,” but in New Hamp- 
shire in return for the higher interest rate, the special depositors as- 
sume all the risk of loss or depreciation, and, as in the case of stock 
concerns they would be the first to suffer in the event of insolvency. 

An amendment to the constitution of New York was adopted 
November 3, 1874, conforming all charters of savings banks or in- 
stitutions for savings to a uniformity of powers, rights and liabilities, 
and ‘‘all charters hereafter granted for such corporations shall be 
made to conform to such general law and to such amendments as may 
be made thereto. And xo such corporation shall have any capital stock, 
nor shall the trustees thereof nor any of them have any interest 
whatever, direct or indirect, in the profits of such corporation, and 
no director or trustee of any such bank or institution shall be inter- 
ested in any loan or use of any money or property of such bank or 
institution for savings.” 

As previously stated, the character of a savings bank depends not 
so.much on its name or the manner in which it receives deposits and 
pays them out, although the strictly savings bank cannot handle 
checking accounts, but the real test of the character is the line of in- 
vestments, and where the investments savor of commercialism we 
shall be obliged to class them as ‘‘ banks of deposit ’’ but where nego- 
tiable paper is not an asset, and the investments are limited to the usual 
municipal and corporate bonds, with such loans on personal and col- 
lateral security as the law has directed, the nature and functions 
must be of the savings order, no matter what the name may be. 

It is therefore concluded that the distinguishing features of a sav- 
ings bankare: the mutual sharing of the earnings, limited investments, 
the absence of commercial paper inthe assests discounting and check- 
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ing privileges denied todepositors, and the functions limited to receiv- 
ing deposits, investing them according to law, and paying the same on 
demand or on legal notice, together with such interest as the earn- 
ings of the bank will warrant, and holding the surplus earnings as a 
protection fund against losses and depreciation in the value of the 
investments. But where capital stock is found and a commercial 
and discount business is transacted, the fundamental principles are 
lacking, as the element of personal gain appears in the form of the 
stockholder, and personal gain is foreign to the true conception of the 


savings bank. By these rules we may judge a savings bank and be 
correct in our judgment. 
(Zo be Continued.) 


INSTALLMENT MORTGAGES. 


In his review of the savings bank situation for the year 1907 the 
Commissioner of Banking for the State of New Hampshire has this 
to say respecting home mortgages: ‘‘ The examinations disclosed the 
fact that an exceptionally large number of home mortgages held by 
the banks were either paid off or materially reduced during the year. 
At the same time the amount invested in such mortgages showed an 
increase of $935,038.18. 

‘* This is attributed to the greater activity in New Hampshire real 
estate and home buying. Many of the banks write ‘hese mortgages 
with the stipulation that the mortgagor shall make quarterly or even 
monthly payments on the principal from the time the mortgage is taken. 
The practice is growing and is found an excellent business policy for 
the bank and helpful to the borrower. The opportunity afforded the 
borrower of making frequent small payments encourages habits of thrift 
and systematic saving. It gives the wage earner most of the essential 
advantages that have made building and loan associations helpful, 
and stimulates ambition for home owning that is so important a 
factor in developing good citizenship. /t sa feature of the home 
mortgage business that it ts worthy of general adoption.” 

Here is a good idea; z¢ 7s worthy of general adoption, and is es- 
pecially adaptable to small banks andin country towns where small 
mortgages on home property form the principal asset. In larger 
cities, where real estate loans take on a more commercial aspect, 
homes do not form the major part of such investments and the idea is 
not so applicable. In playing the role of philanthropist to the people 
the savings bank is more than a depository for surplus money—it is 
equally as much a lender of money, and, in so doing, performs as 
great a service as in the deposit feature. ; 

The 1415 savings banks reporting to the Comptroller of the cur- 
rency for the year 1907 held $1,385,484,075 in mortgage loans. To 
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encourage a man to own a home by furnishing him part of the funds 
is inculeating habits of thrift just as surely as to encourage him to 
save his money. In fact, he will save more when he has such an 
incentive. What will a man not give for his home! It is the goal 
and worthy ambition of many. 

HELPING THE HOME BUILDER. 

The average man does not acquire enough to own one-half or 
three-fifths of a property as is the general ratio in savings bank loans. 
Just here the building and loan association plays an important part; 
it comes to his rescue and takes a three-quarter, or four-fifths risk, 
and by the monthly installment liquidates the loan in the course of 
from ten to fifteen years. It can afford to take the greater risk, for 
the loan begins to reduce itself from the time of making, and it is not 
long before it is on a savings bank basis. Frequently savings banks 
will take a loan thus made as soon as it reaches the point where it 
becomes a legal risk. Many have found it a wise policy to start in 
the loan association and transfer to the savings bank as soon as it is 
reduced to the savings bank point. The reasons are obvious. 

There seems to be no good reason why such loans would not be 
safe and desirable savings bank risks from the beginning. The auto- 
matic reduction will more than offset the added risk. Ifa loan is 
good for a savings bank at 60 % with no partial payment feature, it is 
equally so at 75 % with a monthly or quarterly reduction. 

The moral hazard in the home loan is all that could be desired. 
The fact that a man striving to own a home of his own has accumu- 
lated sufficient to buy the land, and a little more, ought to entitle 
him to the generous consideration of the savings bank. Like all 
installment ideas it would attract through the small payment feature. 
In spite of the fact that the borrower is obliged to pay a premium 
or bonus in order to obtain a loan from a building association, they 
have found plenty of applicants and have prospered wherever hon- 
estly managed. It may be that their success financially may have 
been due to the premium feature, but however this may be, their suc- 
cess in finding borrowers because they could loan a larger percentage 
than the bank is argument enough for the installment mortgage. 
The man striving for a home ought not to be compelled to pay a bonus 
for his money, and the savings bank ought to be in position to say to 
him: ‘‘ You buy the land, and we will build your house. Lay aside 
your rent money; apply it on the mortgage and you will shortly own 
your home clear of debt.” But the payments should be compulsory, as in 
the loan association. This no doubt would be a popular proposition, 
but at present illegal in many states. 

Many of the country savings banks have found the demand for 
mortgage money totally insufficient to keep their funds invested and 
have gone into the larger cities and become large buyers of guar- 
anteed mortgages. Bystimulating home building in their own locali- 
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ties, they would not only keep their funds at home (which many en- 
deavor to do) but also get better rates and help both the borrower 
and the community. 

The following table compiled from the reports of the various state 
laws regulating savings banks, will show the legal limit for real estate 
loans :— 

New York 60 % of value on improved property. 
ME intededdssenen 50 % 

New Jersey % 

New Hampshire..... 70 % in New Hampshire; 50 % elsewhere. 
Minnesota. . 50 % 

Colorado............. 50% 

Pennsylvania........ No limit named. 
Indiana............... 50% 

Massachusetts 60% 

Vermont............... 60 % 

Connecticut.... 50 % 


++, -__—_—— 


PAYMENT ON SAVINGS BANK PASS BOOK WITH FORGED ORDER. 


In a decision handed down June 26, 1908, the Supreme Court of Ohio holds that 
‘The by-laws of a savings bank which require presentation of deposit book or due 
notice to bank in case of loss of book as condition precedent to payment to deposi- 
tor, or upon written order, are reasonable conditions and become part of the con- 
tract between bank and depositor, when brought to notice of the latter. When in 
such case bank makes payment on presentation of deposit book or pass book, not to 
depositor in person, but upon what purports to be a written order by him, but which 
turns out to be a forgery, dank zs at least bound to act in good fatth and exercise 
reasonable care with view to avoid payment to a person not lawfully entitled to re. 
ceive payment ; and tf in such case it does not so act in good faith and exercise rea- 
sonable care, tt will be liable to pay again to rightful owner.” 

The book was stclen unknown to owner, and presented to bank by one known 
tothe Teller. The depositor had been in bank but twice and was not personally known 
to Teller, who relied upon fact that he had cashed checks for the one presenting or- 
der before, which had proven good. He did not compare signature with files of 
bank, and bank sought to justify payment upon a provision of by-laws that ‘‘As the 
officers of company may be unable to identify every depositor, company will not be 
responsible for loss sustained where a depositor has not given notice of his or her 
book becoming stolen or lost, if such book be paid in whole or in part on presenta- 
tion. Jz all cases a payment upon presentation of a deposit book shall bea dis- 
charge to company for amount so paid.” 

This is a new question in Ohio, but an old one in other states, principally New 
York. No by-law will protect a bank in careless and indiscriminate payment, for, as. 
the court well says: ‘‘The bank is bound to use reasonable care in making payment 
so that payment shall be made to person entitled to receive payment ; and this zs 
so because public policy will not allow bank to so strip itself of responsibility by con. 
tract as to enable tt to safely pay intentionally or heedlessly to one who has come into 
possesssion of pass book fraudulently or criminally.” The payment was not sustained. 
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Table showing the investments of the savings banks of the various 
vision is made in the law concerning the investments of savings insti- 
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‘ty, County, 
Village, Town 
and School 
District Bonds. 

Bonds. 
Bonds. 
Bank Stock. 


Cz 


|\Street Railway 
| Corporation 





Alabama.. Alabama.. 
California . California. California. 
Colorado.. Colorado.. Colorado.. Colorado.. 
Florida.... Florida... Florida... Florida 
Georgia.... Georgia... Georgia... 
Idaho ..... Idaho..... Idaho..... 
Illinois.... Illinois.... Illinois.... 
Indiana.... Indiana... Indiana... . 
SOWA. c:.<< 
Montana.. Montana.. Montana.. 
Nebraska.. Nebraska. Nebraska... Nebraska 
N.H’mps’e N.H’mps’e N. H’mps’e N.H’mps’e N.H’mps’e N.H’mps’e N. H’mps’e 
New Jersey New Jersey New Jersey New Jersey 
New York. New York. New York. New York. 
No.Carol'a. No.Carol’a No.Carol’a. No.Carol’a. 
Cee ....<. Geee...... Olie...... 
Oklahoma. Oklahoma. Oklahoma. Oklahoma. 
Kansas .... Kansas.... Kansas.... Kansas... 
Louisiana. Louisiana. Louisiana.. Louisiana. 
Maine..... Maine.... Maine.... Maine..... 
ee a Mass ..... Mass 
Maryland.. Maryland... Maryland.. Maryland 
Michigan.. Michigan.. Michigan.. Michigan.. Michigan .. 
Minn...... 
Mississippi. Mississippi Mississippi Mississippi. 
Missouri .. Missouri.. Missouri .. Missouri 
Penna..... Penna .... a : 
R.Island.. R.Island... R.Island.. R. Island.. R.Island.. R. Island.. 
So.Carol’a. So.Carol’a. So.Carol’a. So.Carol’a. 
Tennessee. Tennessee. Tennessee. Tennessee. 
|| 


Vermont.. Vermont.. Vermont.. 

Virginia... Virginia... Virginia... Virginia 
Wash’gton Wash’gton Wash’gton Wash’gton 
W. Virginia W.Virginia W.Virginia W.Virginia 
Wisconsin. Wisconsin. Wisconsin. Wisconsin. 





The investment laws of many states are so indefinite that accuracy 
opsis of the investments, classified. Doubtless many of the states 
investment of savings bank funds in ‘‘ railway and corporation bonds” 
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states roughly classified. Where States are lacking no adequate pro- 


tutions. 


Other Stocks 
and Bonds. 


Loans. 
Loans. | 


Personal 
Collateral 


Commercial 
Paper. 


| 


Commercial 
Business. 


Transact a 


Remarks. 





Florida. ... 
Georgia... 


. Indiana... 


Oklahoma. 
Kansas... 
Louisiana. 
Maine.... 
| eee 
Maryland.,. 
Michigan. . 
Minnesota. 
Mississippi 


Alabama.. Alabama.. 
California. California.. 
Colorado... Colorado... 
Florida.... Florida 
Georgia... Georgia 
Idaho Idaho 
Illinois.... Illinois.... 
Indiana... 
lowa.. 
Montana.. Montana.. 
Nebraska.. Nebraska.. 
N.Hamps’e N.Hamps’e 
a ee New Jersey 
New York. 


Oklahoma. Oklahoma. 
Kansas.... Kamnsas.... 
Louisiana.. Louisiana. . 
Maine Maine 
ae 
Maryland. Maryland.. 
Michigan.. Michigan.. 
Minnesota. 
Mississippi Mississippi 
Missouri. . 


. Pema. .... 


. R.Island.. 


Virginia ... 


R.Island. . 
So.Carol’a. So.Carol’a. 
Tennessee. Tennessee. 
TOE «s. 
oO eee 
Vermont.. 
Virginia... 


Vermont.. 
Virginia.... 


Alabama.. 
California . 


Alabama. . 
California . 


Florida... . 


Illinois.... 
Indiana... 


Nebraska. 


Oklahoma. 
Kansas.... 
Louisiana. 


So.Carol’a. 
Tennessee 


Virginia... 


Georgia.... 
Idaho..... 
Illinois.... 
Indiana.... 


Montana.. 
Nebraska.. 


Oklahoma.. 
Kansas... 
Louisiana. 


So.Carol’a. 
Tennessee. 


Virginia .. 


Investm’ts not closely 
restr’d. 


“ “ 


“ “ 


Nostrictly sav’gs banks 
Investments not restr’d 


Investm’ts not closely 
restr’d. 


“ “ 


“ “ 


Has no sav’gs bank law 


Investments notclosely 
restr'd 


te “ 


“e 


Wash’gton Wash’gton Wash’gton. Wash’gton Wash’'gton. No restr’n on inv’stmts 


W. Virginia 


W.Virginia W.Virginia 
Wisconsin., Wisconsin. 





W. Virginia 


Investm’ts not closely 
restr’d 


is impossible, and the above table is intended merely as a general syn- 
permitting ‘‘ personal loans” and ‘‘collateral loans” also permit the 
but it is not so stated in the law. Compiled from official sources. 
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STATEMENT OF PURCHASES AND SALES OF SECURITIES, AND OF 
LOANS MADE, TO COMPLY WITH THE NEW YORK 
LAW, PASSED APRIL 27, 1908. 

In order to comply with the amended banking laws of New York 
State all banking institutions are now required to designate an officer 
or officers whose duty it shall be to prepare and submit to each di- 
rector or trustee at each regular meeting, or to an executive commit- 
tee of not less than five members, a written statement of all purchases 
and sales of securities, and of every discount and loan, of one thous- 
and dollars and upward, which has been made since the last meet- 
ing. This report must describe the collateral to the loans made as of 
the date when the report is made. The statement must also embrace 
the aggregate of loans and discounts made to each individual, firm, 
corporation or association, whose liability to such corporation has 
been increased one thousand dollars or more since the last meeting, 
together with a statement of the collateral tosuchloans. This state- 
ment, together with a list of the trustees or directors present at such 
meeting, must be filed with the records of the corporation, and duly 
attested by the officer appointed to prepare and submit the same 
(Chapter 155, Section 39-a). 

A very good form complying with this section of the law has come 
to the writer's attention; it is as follows: 

New York Ciry, 
To the Executive Committee (Board of Directors or Trustees) of the Blank 
Trust Company (Savings Bank or other bank) at tts regular meet- 
ing held on the day of , 1908. 

I, the undersigned officer designated to prepare and submit the 
same do hereby submit a written statement of all purchases and sales 
of securities and of every discount and loan exclusive of discounts and 
loans of less than $1,000, made since the last regular meeting of the 
Board, describing the collateral to the loans so made as of the date 
of the meeting at which this statement is submitted. 

Securities purchased (here give names, amount, rate, cost and 
maturity, etc.) 

Securities sold (here give names, amount, price received, to whom 
sold and the profit or loss attending). 

Loans exceeding $1,000 made since last meeting (here give names, 
amount, dates, collateral, etc.) 

Loans to each individual, firm, or corporation or association whose 
liability has been increased $1,000 or more since the last regular 
meeting of the Board, together with a description of the collateral 
to the said loans (here give names, amount loaned since last meeting 
and total indebtedness). 

List of Directors (Trustees) present at the meeting: 


State of New York, 
County of New York, } 
City of New York, J 
W''rn TI. Jones, being duly sworn, says that he is the officer 

hivs:l v:1 tie duty of preparing and submitting the statement 


SS. 
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required by Section 39-a of the Banking Law; that the foregoing is 
a copy of the statement submitted on the day of ....., 1908, 
together with the list of the Trustees (Directors) present at such 
meeting. 

Sworn to before me this 


Notary Public. 
i | 
NORTHWESTERN NATIONAL BANK, MINNEAPOLIS. 


ABSORBS THE SWEDISH AMERICAN NATIONAL, 


N November 28th the following announcement made its appearance in Minne- 

apolis and it proved a surprise in banking circles: 

The Boards of Directors of the Northwestern National Bank of Minneapolis 
and the Swedish American National Bank of Minneapolis have voted unanimously 
to consolidate the business of the two institutions. On and after Monday morning, No- 
vember 30, 1908, the combined business will be carried on under the name of the 
Northwestern National Bank in its building, 411 First Avenue South. 

Mr. N. O. Werner, President, and Mr. C. S .Hulbert, Vice-President, of the Swed- 
ish American National Bank, will retire from active duties. Mr. J. A. Latta, Vice- 
President of the Swedish American National Bank, will become a Director anda 
Vice-President in the Northwestern National Bank. 

Mr. E. L. Mattson and Mr. A. V. Ostrom, Cashier and Assistant Cashier, re- 
spectively, of the Swedish American National Bank, will become Assistant Cashiers 
of the Northwestern National Bank. 

All officers of the Northwestern National Bank will remain with the combined bank, 

The entire business of the Swedish American National Bank has been taken 
over by the Northwestern National Bank and all customers in the Swedish American 
National Bank will carry on their business with the Northwestern National Bank on 
the same terms and arrangements as they have been receiving. 

The Northwestern National Bank has a capital of $2,000,000; a surplus of 
$2,000,099 and deposits of $29,000,000, and will afford the best possible facilities for 
the handling of commercial business, including extensive par lists, collection facilities 
and general banking in all its branches. 

All customers of both banks are cordially invited to call at the office of the North- 
western National Bank, where the officers of the consolidated institutions will be 
pleased to meet them and be prepared to give their business the usual care and at- 
tention, with the added facilities naturally accruing under the consolidation. 

All checks and drafts outstanding, drawn against your balance with the Swedish 
American National may be presented for payment to the Northwestern National. 

The alterations being made in the banking room of the Northwestern National 
Bank will make more than enough room for the combined business of the two banks. 

The following statement of condition was reported on November 3oth, after 
the merger was completed: 

Resources—Loans and discounts, $20,490,659.38; U. S. and other bonds, 
$2,195,350; banking house, $250,000; overdrafts, $2,027.82; cash and due from 
banks, $12,815,479.13. Total, $35,753,516.33. 

Liabilities—Capital, $2,000,000; surplus, $2,000,000; undivided profits, 
$125,831; circulation, $1,400,000; bond account, $225,000; deposits, $30,002,- 
685.33. Total, $35,753,516.33- 

The officers of the bank are now as follows: Wm. H. Dunwoody, President ; M. 
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B. Koon, Vice-President ; E. W. Decker, Vice-President ; Joseph Chapman, Jr., Vice- 
President; A. A. Crane, Vice-President; J. A. Latta, Vice-President; Frank E. 
Holton, Cashier; C. W. Farwell, Assistant Cashier; W. F. McLane, Assistant 
Cashier; R. E. Macgregor, Assistant Cashier; S. S. Cook, Assistant Cashier; I. F. 
Cotton, Assistant Cashier; E. L. Mattson, Assistant Cashier; A. V. Ostrom, Assist- 
ant Cashier. 

The Northwestern National is now the largest bank in the Northwest outside 
of Chicago. It was established in 1872 with a capital of $200,000, and its progress 
has been in keeping with that of the great northwestern country in which it is lo- 
cated. With an official staff, such as it now has, of trained, experienced bankers, 
and a board of directors of prominent influential business men and bankers, the 
Northwestern becomes one of the powers in the financial world. 


TRUST COMPANY OF AMERICA RESUMES DIVIDENDS. 


The directors of the Trust Company of America have declared a dividend of 2 
per cent., payable December 31st to stockholders of record at the close of business 
on December 21st. Thisis the first dividend declared by the Company since the one 
of October 1, 1907. It is not stated for what period this dividend is paid, but it is 
understood that the earnings of the company for the year have been such as to justify 
expectations that it will continue to pay at the rate of at least 2 per cent. quarterly 
from this time on. 

Oakleigh Thorne, the President, and his associates have received many congrat- 
ulations from the friends and patrons of the Company upon the masterly manner in 
which they have handled its affairs since October, 1907. The payment of the above 
dividend is not alone the cause of the praise. The statement of condition of Novem- 
ber 27th shows the remarkable increase in the Company’s business since August 
of the present year. On the above-named date the deposits were $23,027,678; on 
August 31st they were $20,659,417. On November 27th the Company had cash on 
hand of $8,106,566. On August 31st the cash on hand was $5,276,926. On No- 
vember 27th the surplus and profits were $6,359,390 as compared with $6,261,550 on 
August 3Ist. 


THE MERCANTILE NATIONAL BANK RESUMES DIVIDENDS. 


The directors of the Mercantile National Bank of New York have declared a 
dividend of 2 per cent. on the capital stock of $3,000,000, This is the first under the 
new management; the last under the former management was paid July 1, 1907. In 
May, 1908, Mr. Willis G. Nash, was elected President, and since that time the Mer- 
cantile has been steadily gaining new business, as well as getting back_a good share 
of business lost under a former management. On November 27, in its official report 
to the Comptroller it showed deposits of $9,555,269; on September 23d, they were 
$7,844,936; on July 15, they were $7,122,102; on May 14th they were $6,440,644; and 
on February 14 they were $4,852,687. This shows an increase in deposits in nine 
months of $4,700,582, or practically 100 per cent. 

The new management, under the leadership of Mr. Nash, announces that the 
Mercantile confines itself to strictly commercial business. The officers are: Willis 
G. Nash, President ; Miles M. O’Brien, Wm. Skinner and Wm. H. Taylor, Vice-Presi- 
dents; Emil Klein, Cashier. 





Oe 
MODERN METHODS 
pRACTICAL BANKing 

YF 


Paying Teller’s Department. 


CONDUCTED BY 
M. F. BAUER, 


Paying Teller of the American Exchange National Bank, New York. 


PART II. 


N my last paper I touched on the general organization of 
our banks and the relation of the position of the Receiv- 
ing and Paying Teller Departments in them. I showed 
how the tellers formed the heads and centers of the in- 
terior organization of the bank under the control of the 
Cashier, and pointed out that as such they are considered 
the principal employees of the bank. But I must not be 
understood to mean that they are dependent in their 
functions on the Cashier, as if they were his clerks or 

assistants. Their functions in the bank are as fundamental and as 
well defined as those of the President and of the Cashier, and so long 
as they perform their duties intelligently and faithfully within the 
limits of their field it is expected of them that they rely upon their 
own skill to bring the day’s work to a successful finish. 

The Paying Teller is known in the bank as the First Teller and 
the Receiving Teller is known asthe Second Teller. Yet it would 
be natural forone to say that the Receiving Teller comes first 
and the Paying Teller comes afterward, for the money must first be 
received or taken in before it can be paid or passed out over the coun- 
ter. But it must be pointed out here that a commercial bank must 
have funds of its own on hand, which it has derived from the sale 
of the shares of its capital stock, before it could actually begin to 
do business with the outside public, and these funds would be charged 
to and placed in the custody of the Paying Teller, therefore giving 
the Paying Teller the first money of the bank. 

But, further, every morning the Paying Teller finds himself 
charged by the General Bookkeeper with not only the balance of cash 
which he had on hand the night before, but a// cash items, whether 
checks, coupons, or currency held overnight by the Receiving Teller, 
the Note Teller, and the Mail Teller—the two latter, by the way, are 
known as the Third and the Fourth Tellers respectively.—and then 
he disposes of them throughtheir proper channels. This operation 
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will be explained in detaillater on. This makes him the custodian of 
all the cash of the bank. 

When the Paying Teller is promoted the Receiving Teller usually 
succeeds to his place. No official in the Bank could be better quali- 
fied to fill this important and responsible position than the Receiving 
Teller, for the very nature of his work is preparing him for the 
higher duties. He becomes familiar with the character of the de- 
posits made by the depositors; he can better judge of the responsi- 
bility of the depositors by his knowledge of the nature of their de- 
posits and the balance as shown in the pass-book, which he fre- 
quently sees, and thereby becoming expertincredits; he hears of those 
depositors whom the bookkeeper or the Paying Teller is compelled to 
inquire of concerning their deposits, putting him on his guard con- 
cerning these accounts; he becomes familiar with the depositors’ 
signatures and handwriting; he becomes expert in counting money 
and detecting counterfeits. These are all essential elements for the 
Paying Teller to know in order that he may readily determine what 
course to pursue when checks are presented at window for payment. 


(To be Continued.) 


TIME-SAVING SYSTEM FOR THE TRANSIT DEPARTMENT. 


Business Systems Department of the Burroughs Adding Machine Company an- 
nounces an attractive little booklet describing, in detail, a new system which has been 
adopted in the transit department of several leading banks. 

It is known as the Hibernia Transit System, after the Hibernia Bank & Trust 
Company of New Orleans, La., where it originated. This system presents a quick, 
simple and accurate method of eliminating the many cumbersome customs that 
have been in vogue, even in the best banking institutions, in connection with mak- 
ing up remittance letters. 

The information in the book was supplied largely by L. M. Pool, Vice-President 
of the Hibernia, and will, doubtless, be of interest to every bank official. 

No new principle is involved in adopting the Hibernia System. It is offered 
rather as a successful application of an old principle to the time-wasting and worry- 
making task of handling transit letters. It is as safe as it is simple, and extremely 
economical in its operation. The economy, of course, lies mainly in the saving of 
time. 

One of the particular merits of the Hibernia method is that the various remit- 
tance letters issued by a bank are made up entirely on the Burroughs machine, with- 
out the necessity of any hand notations. Moreover. the letter is readily made in 
duplicate and triplicate, by means of carbon sheets, giving a three-fold check on the 
work and throwing around it the safeguard of accuracy. 

The book describing the Hibernia System is just off the press, and the Bur- 
roughs Company will be glad to fill all requests from bank readers of this paper who 
wish to lookit over and inform themselves regarding this new departure. Requests 
should be addressed to the Business Systems department, and mention this paper, to 
receive prompt attention. 





QUIRIES AND CORRESPONDENC 
Be , Za) 





This department is carried on for the benefit of all 
our subscribers, who are entitled to submit questions of 
general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of 
those submitting inquiries are published, unless special 


request is made to the contrary. 
For unpublished replies of a private nature a reasonable charge is made. 


CERTIFIED CHECKS. 


How long before outlawed ? 


Editor Banking Law Journal. LITTLE VALLEY, N. V., December 4, 1908. 
DEAR SIR:—What is the law governing certified checks? How long can same 
be held and certifying bank held ? Yours truly, A SUBSCRIBER. 
Answer.—Under the law of New York a certified check is not due 
until demanded and the statute of limitations does not run until de- 
mand of payment is made. 


——__+,4,4,— - 


CHECK WITHOUT PAYEE. 


Bank should not pay in absence of express instructions from depositor. 


Editor Banking Law Journal. SEATTLE, WASH., December 15, 1908. 

DEAR SiR:—In your issue of July, 1907, on pages 498-499, in the article on 
“The Law of Bank Checks,” the question is discussed of the payment of a check in 
which no name of payee was inserted. The particular case referred to was one in 
which a pen line had been drawn through the payee blank after the words ‘‘pay to 
the order of.” 

I would like to ask what is the proper attitude for a bank to take when a check 
is presented to it, either over the counter or through the clearings, in which the name 
of the payee is left blank, the check being an order check and not a bearer check 
and no pen line is inserted ? Yours yours, E, SHORROCK. 


Answer.—We think the bank should regard the check, which is 
not payable either to bearer or to the order of a specified person, as 
an incomplete instrument and refuse to pay the same in the absence 
of express instructions from the drawer in the premises. 

The Negotiable Instruments Law provides that to be negotiable the 
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instrument ‘‘ must be payable to order or to bearer.” It is payable 
to order ‘‘ where it is drawn payable to order of a specified person or 
to him or his order;” it is payable to bearer where (1) expressed to 
be so payable (2) payable to a person therein named or bearer (3) 
payable to the order of a fictitious or non-existent person and such fact 
was known to the person making it so payable (4) where the name of 
the payee does not purport to be the name of any person (5) where 
the only or last indorsement is an indorsement in blank. 

The Negotiable Instruments Law provides certain rules of con- 
struction where there are omissions in the instrument, but contains 
nothing with reference to the effect of the omission of the payee. 

The check, without a payee, is therefore incomplete; it is not to 
be interpreted as payable to bearer and should be made complete by 
the insertion of a payee by the drawer or by his authority before the 
bank would be justified in paying it. 


——__—++,-4,- a 


INDORSEMENT WITH WAIVER AND GUARANTY. 


Sufficiency as a transfer of title. 


Editor Banking Law Journal. WASHINGTON, N. J., November 30, 1908. 
DEAR SIR:—A makes a demand note to B._ _B indorses same as follows. 
** Protest waived. Payment Guaranteed. B.” 
The question now arises: Is this sufficient indorsement to transfer title, or 
should the note be indorsed, first, ‘‘ B,”’ then ‘‘ Guaranteed Payment” with another 
indorsement? Is this contract of guaranty consistent with the character of the in- 


dorsement? Yours truly, W.S. RITTENHOUSE. 


Answer.—We think the indorsement by the payee B ‘‘ Protest 
waived; payment guaranteed, B”’ is sufficient to transfer title with- 
out the necessity of a second indorsement. The indorsement by B 
transfers title and there is nothing inconsistent with the act of trans- 
ferring title in the coupling therewith of a waiver of protest and a 
guaranty of payment. 


THE FIDELITY TRUST COMPANY CALENDAR. 


One of the most unique calendars for the coming year, 1909, that has come to 
our notice is the one now being distributed by the Fidelity Trust Company of Ta- 
coma, Wash. It is termed the ‘‘Bull Dog Calendar” as it is the heads of three 
English bull dogs. It is printed in colors and embossed in such an artistic manner 
as to give a life expression to the three dogs’ heads. The title of the picture is 
“Three Guardsmen,” which denotes that the interests of the patrons of the Fidelity 
Trust Company are carefully guarded. A card to the genial vice-president, P. C, 
Kauffman, will bring one of the calendars. 





THE LAST OFFICIAL REPORT FOR 1908. 


GIMULTANEOUS with the Comptroller's call for the last report of the National 

banks for the year of 1908, the State banks and Trust Companies in a number 
of states were also called upon for their reports. The vast increase of deposits over 
the last report of 1907 is substantial proof of the return of confidence to the busi- 
ness world after what was the most disastrous and widespread financial storm that 
ever visited this country. That the country in general was in a good condition at 
the time the panic made its appearance is evidenced by its rapid recovery to almost 
normal conditions in practically one year. 


WHAT THE STATEMENTS SAY: 
ALBANY. 
The National Commercial Bank of Albany. 


The National Commercial Bank of Aibany has now the largest deposits of any 
bank in the State outside of New York City. Its report of the 27th shows individ- 
ual deposits $6,858,704, and bank deposits $13,271,860—total $20,130,564, loans and 
discounts $9,168,974, United States and other bonds $4,184,346, cash and reserve 
$5,689,024, surplus and profits $1,852,137; total assets $23,934,002. The capital is 
$1,000,000, 

BUFFALO. 
The Marine National Bank of Buffalo. 


The deposits of the Marine National Bank on November 27 were $19,894,706, 
loans and discounts $12,613,426, cash on hand and with banks $5,263,313, United 
States and other bonds $5,872,819, surplus and profits $1,204,823; tetal assets $23,- 
999,629. The capital is $1,500,000, 


The Peoples Bank of Buffalo. 

The deposits of the Peoples Bank on November 27th were $4,469,051, discounts 
and time loans $1,741,271, demand loans $1,064,341, bonds $773,163, cash $429,259, 
due from banks $997,888, surplus and profits $259,599; total resources $5,028,651. 
The capital is $300,000. 

NEW YORK CITY. 


Battery National Park Bank. 


On November 27th the Battery National Park reported deposits of $1,079,117, 
loans and discounts $956,761, United States and other bonds $51,318, cash and due 
from banks $358,787, exchanges for Clearing House $219,012, surplus and profits 
$144,378; total resources $1,608,503. The capital is $200,000. 


The Chase National Bank. 


The deposits of the Chase National on November 27th were $120,965,024, loans 
and discounts $71,257,400, United States and other bonds and securities $19,357,- 
609, cash and due from banks $33,521,812, exchanges for Clearing House $10,182,- 
070, surplus and profits $5,617,468; total resources $134,493,699. The capital is 
$5,000,000, 


The Irving National Exchange Bank. 


The deposits of the Irving National Exchange on November 27th were $23,- 
639,044, loans and discounts $17,596,449, United States and other bonds $1,444,126, 
cash and due from banks $7,185,794, exchanges for Clearing House $1,318,457, sur- 
plus and profits $1,375,239; total resources $27,944,884. The capital is $2,000,000. 
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The Merchants’ National Bank. 


The deposits of the Merchants National on November 27th were $29,476,140, 
loans and discounts $18,699,134, United States and other bonds $3,530,636, cash and 
due from banks $11,522,102, surplus and profits $1,644,990; total assets $34,747,130. 
The capital is $2,000,000. 


The Seaboard National Bank. 


The deposits of the Seaboard National on November 27th were $34,779,162, 
loans and discounts $19,572,559, United States bonds (at par) $745,160, other stocks 
and bonds $1,602,019, cash, exchanges and due from United States Treasury $13,- 
468,256, surplus and profits (earned) $1,665,141; total resources $37,293.043. The 
capital is $1,000,000. 

The Phenix National Bank. 

The deposits of the Phenix National on November 27th were $10,675,707, loans 
and discounts $5.742,118, United States bonds (at par) $1,000,000, other stocks and 
bonds $303,178, cash and exchanges $6,061,249, surp!us and profits $620,106; total 
resources $13,675,707. The capital is $1.000,000, - 


The Liberty National Bank. 


On November 27th the deposits of the Liberty National were $20,082,769, loans 
and discounts $1 3,886,136, United States bonds $1,071,000, other stocks and bonds 
$2,014.529, cash and exchanges $6,973.845, surplus and profits $2,511,982; total re- 
sources $25,082,769. The capital is $1,000,000. 

The National Copper Bank. 


On November 27th the National Copper Bank had deposits of $23,209,856, loans 
and discounts $14,885,565, United States bonds $1,100,000, other stocks and bonds 
$2.665,354, cash. and due from banks $10,!03,899, surplus and profits $2,490,765 ; 
total resources $28,787,819. The capital is $2,000,000, It began business May 


1, 1907. 
NEW YORK TRUST COMPANIES. 


Bankers Trust Company. 


The Bankers Trust Company of New York in its report to the State Banking 
Department on November 27th shows total deposits of $36,822,899, loans $21,359,510, 
public securities $2,224,402, other securities $6,921,600, due from trust companies, 
banks and bankers $5,431,649, cash $3,655,867, surplus and profits $1,705,501 ; total 
resources $39,767,959. The capital is $1,000,000, 


United States Mortgage and Trust Company. 


In the report to the State Banking Department on November 27th the United 
States Mortgage and Trust Company shows total deposits of $26,101,473, loans 
$10,506,308, bonds and mortgages $8,927,617, public securities $3,836,330, other se- 
curities $5,923,824, due from trust companies, banks and bankers $7,916,257, cash 
$2,082,648, foreign exchange $1,117,138, surplus and profits $4,571,684; total re- 
sources $41,693,224. The capital is $2,000,000, 

The Fidelity Trust Company. 


The Fidelity Trust Company in its report to the Banking Department on No- 
vember 27th, shows total deposits of $4,329,159, loans $3,725,762, bonds and mort- 
gages $259,500, public and other securities $815,474, due from trust companies, 
banks and bankers $744,177, cash $415,645; total resources $6,020,352. The capital 
is $750,000. 
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PHILADELPHIA. 
The Philadelphia National Bank. 


In the report of November 27th, the Philadelphia National Bank showed deposits 
$47,153,366, loans and discounts $30,061,728, due from banks $7,715,250, exchanges 
for Clearing House $1,887,292, cash and reserve $13,351,649, surplus and profits 
$3,547,855; total resources $53,015,921. The capital is $1,500,000. 

Corn Exchange National Bank. 

The deposits of the Corn Exchange National Bank on November 27th were 
$18,538,102, loans and investments $13,384,007, due from banks $2,345,015,Clearing 
exchanges $1,029,379, cash and reserve $4,077,505, surplus and profits $1,300,605 ; 
total resources $20,835,907. The capital is $500,000, 

Franklin National Bank. 


The Franklin National Bank report on November 27 shows deposits $31,831,947, 
loans and discounts $22,086.510, due from banks $4,038,995, cash and reserve 
$6,883,002, exchanges for Clearing House $2,399,363, surplus and net profits 
$2,402,924; total resources $35,407,872. The capital is $1,000,000, 

The Girard National Bank. 


The deposits of the Girard National Bank on November 27th were $39,510,266, 
loans and discounts $30,189,459, due from banks $5,237,249, exchanges for Clearing 
House $2,030,122, cash and reserve $8,973,016, surplus and profits $3,874,583; total 
resources $46,429,847. The capital is $2,000,000. 

Fourth Street National Bank. 


On November 27th, the deposits of the Fourth Street National Bank were $45,- 
709,513, loans and discounts $32,172,772, due from banks $6,155,193, exchanges for 


Clearing House $2,018,217, cash and reserve $15,501,858, surplus and _ profits 
$5,883,528; total resources $55,854,041. The capital is $3,000,000. 
The Bank of North America. 
(National Bank.) 

The deposits of the Bank of North America on November 27th were $14,787,130, 
loans and discounts $13,067,777, due from banks and bankers $1,796,256, Clearing 
House exchanges $776,224, cash and reserve $3,176,992, surplus and profits 
$2,530,120; total resources $18,817,250. The capital is $1,000,000, 

PITTSBURGH. 
Bank of Pittsburgh National Association. 


The Bank of Pittsburgh National Association, in its report, November 27th, shows 
deposits $16,472,270, loans and discounts $10,893,525, United States and other bonds 
$2,908,439, other stocks and bonds $3,959,837, cash and due from banks $5,663,414, 
surplus and profits $2,549,983; total resources $24,177,982. The capital is $2,400,000. 

The Mellon National Bank. 


The deposits of the Mellon National Bank on November 27th were $29,274,555, 
loans and discounts $19,751,610, United States bonds $3,909,335, other bonds and 
securities $6,476,497, due from banks $4,465,324, exchanges for Clearing House 
$745,012, cash in vault $3,922,771, surplus and profits $2,551,817; total resources 
$38,724,231. The capital is $4,000,000. 

The Second National Bank. 


The Second National Bank in its report on November 27th showed deposits of 
$12,169,168, loans and discounts $6,266,168, United States bonds $1,277,550, stocks 
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and securities $5,403,998, due from banks $1,516,500, exchanges for Clearing House 
$425,411, cash $1,623,050, surplus and profits $2,204,321 ; total resources $17,069,289. 
The capital is $1,800,000, 

The Keystone National Bank. 


The Keystone National on November 27th showed deposits of $3,355,044, loans 
and discounts $2,711,109, United States and other bonds $920,000, cash and due 
from banks $805,220, surplus and profits $932,168 ; total resources $5,459,513. The 
capital is $500,000, 

The Peoples National Bank. 

The Peoples National Bank on November 27th showed deposits of $11,536,369, 
loans and discounts $9,295,813, United States bonds $1,250,000, other bonds and 
securities $,2,112,175, due from banks $1,885,010, exchanges for Clearing House 
$202,024, cash on hand $1,207,520, surplus and profits $1,811,495; total resources 
$15,997,865. The capital is $1,000,000, 


CLEVELAND. 
First National Bank. 


The deposits of the First National Bank of Cleveland on November 27th were 
$26,365,424, loans and discounts $17,899,818, U. S. and other bonds $3,436,197, cash 
and due} from banks $10,782,722, surplus and profits $1,174,753; total resources 
$32,932,619. The capital is $2,500,000. 

The Union National Bank. 


The Union National of Cleveland showed deposits on November 27th of 
$11,567,457, loans and discounts $8,947,719, U. S. bonds $866,000, other stocks and 
bonds $464,255, due from banks $3,483,396, cash on hand $1,301,726, surplus and 
profits $908,641 ; total resources $15,364,098. The capital is $1,600,000. 

CHICAGO. 
The First National Bank. 


The deposits of the First National Bank of Chicago on November 27th were 
$108,647,516, loans and discounts $63,660,841, United States bonds (par value) $2,- 
732,000, other bonds and securities $8,361,420, cash resources $52,325,592, surplus 
and profits $8,029,283 ; total resources $128,341,516. The capital is $8,000,000. 


The Continental National Bank. 


The Continental on November 27th reported deposits of $68,967,667, loans and 
discounts $42,025,880, bonds and securities $3,764,628, United States bonds $4,035,- 
542, due from banks and United States Treasurer $13,944,299, cash $16,322,556, sur- 
plus and profits $3,529,241 ; total resources $80,093,306. The capital is $4,000,000. 


The National Bank of the Republic. 


The report of the National Bank of the Republic on November 27th shows de- 
posits of $21,922,759, loans and discounts $13,902,432, United States bonds $832,- 
399, cash and exchanges $11,295,185, surplus and profits $1,272,635 ; total resources 
$26,922,759. The capital is $2,000,000, 

Commercial National Bank. 


The Commercial National Bank on November 27th showed deposits of $46,470,- 
658, loans and discounts $30,216,448, United States bonds (at par) $1,550,000, other 
bonds $4,201,531, cash resources $17,800,079, surplus and profits $4,318,181; total 
resources $55,238,840. The capital is $3,000,000, 
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The Corn Exchange National Bank. 


The deposits of the Corn Exchange National Bank on November 27th were 
$60,053,533, loans and discounts $36,682,570, U. S. bonds $1,350,000, other bonds 
$2,968,991, new bank building $2,266,062, cash $11,802,476, checks for clearings 
$2,702,996, due from banks $10,658,228, surplus and profits $5,018,667 ; total resources 
$68,547,584. The capital is $3,000,000, 

The Fort Dearborn National Bank. 


The Fort Dearborn National Bank, on November 27th showed deposits 
$11,421,885, loans and discounts $7,532,770, U. S. bonds (par value) $1,000,000, 
premiums on U. S. bonds $25,000, other bonds $703,350, cash and sight exchange 
$4,501,122, surplus and profits $450,000; total resources $13,864,971. The capital 
is $1,000,000, 

MINNEAPOLIS, MINN. 
Security National Bank. 

The Security National Bank of Minneapolis on November 27 showed deposits 
$18,761,207, loans and discounts $11,357,887, bond, stocks and securities $359,639, 
U.S. bonds, $455,090, cash on hand and due from banks $9,256,064, surplus and 
profits $1,210,075; total resources $21,468,683. The capital is $1,000,000, 

ST. LOUIS. 
The Mississippi Valley Trust Company. 

November 27th the deposits of the Mississippi Valley Trust Company were 
$15,799,437, leans $11,040,167, bonds and stocks $6,702,227, cash and exchange 
$6,172,364, surplus and profits $5,332,105; total resources $24,184,320. The 


capital is $3,000,coo. 
IOWA. 


The Merchants National Bank, Burlington. 


The deposits of the Merchants National Bank of Burlington, lowa, on Novem- 
ber 27th were $1,266,416, loans and discounts $692,137, United States bonds (at par) 
$150,090, other bonds and securities $305,097, cash on hand and due from banks 
$399,551, surplus and profits $136,820; total resources $1,602,523. The capital is 
$100,000, 

WASHINGTON. 
The Fidelity Trust Company, Tacoma. 


The deposits of the Fidelity Trust Company of Tacoma, Washington, on No- 
vember 27th were $2,865,262, loans and discounts $1,463,168, United States and 
other bonds and warrants $304,972, cash on hand and due from banks $1,286,749, 
undivided profits (net) $139,503 ; to’al resources $3,304,889. The capital is $300,000, 


A CREDITABLE ANNIVERSARY RECORD. 


The First National Bank of Madison, Wisconsin, was organized November 23, 
1863. On November 23, 1908, its 45th anniversary occurred. On the latter date 
Mr. N. B. Van Slyke, President, writes: “ 7hzs Bank's Anniversary Record.” It's 
45 years to-day since the date of its organization and numbered“ zzz.” During 
which time it has always maintained its “Law/ul Reserve.” 

Never overdrawn a Correspondent’s Credit account. 

Never had any paper rediscounted. 

Never borrowed any money, and always paid Cash over its counter upon pre- 
sentation of demand of every kind. 
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THE SUCCESS OF TWO YOUNG BANKERS. 


Henry P. Davison, who has been Vice-President of the First National Bank of 
New York since July 1902, will enter the banking house of J. P. Morgan & Co., as one 
ofthe partners, on January 1,1909. Thomas W. Lamont, Vice-President of the Bank- 
ers Trust Company of New York, will succeed Mr. Davison in the First National. 
Both of these gentlemen belong to the younger generation of bankers in New York, 
and both in turn have demonstrated their ability in their chosen field of business. Mr. 
Davison’s first official position ina bank was as Assistant Cashier in the Liberty Na- 
tional Bank, to which position he was appointed in 1894. He rose to the Presidency 
of that institution in eight years. 

Mr. Lamont'’s first official position was that of Secretary and Treasurer of the 
Bankers Trust Company, when that Company was organized in 1903. His advance- 
ment to that of Vice-President was a just recognition of his ability as a banker. 
Thus these two young men have reached a high rung in the ladder of success abso- 
lutely upon their own merits. 


“FINANCIAL ADVERTISING.” 
BY E. ST. ELMO LEWIS. 

On going to press we are in receipt of a prospectus of the above-named work 
by E. St. Elmo Lewis, which will be ready for issue about the first of January, 1909, 
Levy Brothers & Co., publishers, Indianapolis, Indiana. 

There is probably no man in America as well equipped to write or compile a 
book on the subject of advertising as the author of this work. 

Mr. Lewis has demonstrated to the utmost satisfaction of the Burroughs Adding 
Machine Co.,that judicious advertising is an investment that brings actual results. In 
the first place he believes you must have something to advertise—something that is 
worthy of the kind of publicity that will create sufficient interest in the reader to 
cause him to carry in his mind the subject matter until such a time as he can inves- 
tigate its merits. 

After Mr. Lewis had demonstrated through many years of practical experience 
that judicious advertising brought results in a concrete form, he took up the study of 
“Financial Advertising,”’ how the best result could be obtained in that field, and after 
having spent considerable time, he has prepared a work that sets forth more clearly 
the efficacy of practicable publicity for financial and banking institutions than has 
ever been published in this or any other country. In our next number we hope to 
give a more extended review of this valuable book. 


PROCEEDINGS OF THE TRUST COMPANY SECTION, A. B. A. 


Secretary Babcock of the Trust Company Section of the A. B. A., has distributed 
the proceedings of that section of the meeting at Denver on September 29th. It is 
handsomely bound in the same style as that of the Savings Bank Section proceedings, 
and contains the full details of the meeting of that Section of the A. B. A. 


THE REMOVAL OF THE NATIONAL CITY BANK. 


Saturday, December tgth, the National City Bank of New York moved into its 
new quarters directly opposite the building it has occupied for a number of years. 
The removal was accomplished without the use of vans or vehicles of any kind. A 
number of extra policemen were on guard during the moving of the cash and securi- 
ties, but to all appearances their services were not required. The new quarters were 
formerly the old Custom House. 
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THE INDIANA BANKERS’ CONVENTION. 


THE twelfth annual convention of the Indiana State Bankers’ Association was 
held at Indianapolis, November 11 and 12. It was one of the most interesting 

meetings that has been held by that association. Like many of the other bank- 
ers’ conventions for the year 1908, the business and social features were unusually at- 
tractive, and Indianapolis, being the ideal Convention City, naturally attracted a large 
attendance. 

A number of important addresses were made by bankers from other states, and 
the reports of the officers, as well as the reports of different groups were all indica- 
tive of improvement in all kinds of business in their respective sections. 

Among the interesting addresses was that of Henry Clews of New York. Mr. 
Clews was as usual very optimistic in his remarks, and predicted a very prosperous 
condition for the coming year. 

Another important and interesting address was that of Henry S. Henschen, 
Cashier of the State Bank of Chicago. Mr. Henschen’s address was in reply to the 
address of Dr. Woodrow Wilson, ‘‘ The Banker and the Nation,” and was entitled 
‘*Is the Banker Far Removed from the People?”’ Mr. Henschen said in part : 

‘Ts the banker far removed from the people? The indictment lodged at Denver 
is apparently directed against every banker, without qualification; against the one 
serving a rural population, of which he is a part; against the one in the smaller com- 
munity, supporting and fostering local trade and manufacturing ; against the one in 
the large city, in touch with its business affairs of all kinds, and against the banker 
in our chief financial centers. Let us at the outset concede that there are in New York 
perhaps half a dozen large international banking houses, not incorporated, nor typical 
of American banking, whose chief function it is to finance and assist large capitalistic 
enterprises. Whether or not they are in touch with the people, I shall offer no opin- 
ion. But cannot something be said in behalf of all other American bankers, who 
from one ocean to the other, in every city, town and village, are gaining a livelihood 
and earning honest reputations by seeking and knowing the people and in turn being 
sought and known by them ? 

“The two instances cited by Dr. Wilson to illustrate the great void alleged to 
exist between the banks and the people, are, first, that one of his friends rode through 
seven counties of one of the oldest states inthe Union, before finding a place where he 
could change a twenty-dollar bill; and, second, that, personally, one summer Dr. 
Wilson, ina thriving agricultural district, was compelled to get change for bills of 
any considerable denomination sent by express from banks fifty miles distant. 

‘* These two most unusual instances are probably not intended as all the evidence 
in the case and do not appear very conclusive. They may be an argument that these 
two districts lack banking facilities. One might even reason that they prove that these 
communities are so sparsely populated that no bank can be supported by them. But 
surely they have no bearing on the status of the banker devoting himself to the com- 
munity in which he resides, nor do they determine whether or not he is close to the 
people whom he serves. Is it not also likely that the friend who rode through seven 
counties, and Dr. Wilson in the agricultural district, to which he alludes, would both 
have looked in vain for higher educational institutions, for a stage correctly inter- 
preting the classic drama, for a well equipped book store, for cement walks and 


other adjuncts of civilization? As Mr. Dooley has so sagely observed: ‘Thetrouble 
about our farms is that they're too far fr'm our cities.’”” 








COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House forthe week ending February 8, 1908, which was the first statement 
of the individual banks after the panic of October 1907,and December 12,1908, respectively, together 
with a computation of the proportionate increase or decrease of deposits for the ensuing time: 


BANKS. 


Loans, 
Average, 
week ending 
Feb. 8, 1908. 





Bank of N. Y., N. B. A... 
Bank of the Manhattan Co 
Merchants’ National 
Mechanics’ National 

Bank of America 

Phenix National 


National City 

Chemical National 
Merchants’ Exch. National 
Gallatin National 

Nat. Butchers & Drovers. 
Greenwich 

American Exchange Nat. 
Nat. Bank of Commerce. : 


People’s 
Hanover National 
Citizen’s Central National 


Metropolitan Bank....... 
Corn Exchange 


[Importers & Traders’ Nat | 


National Park 

East River National. .... 
Fourth National 

Second National 

First National 

Irving National Exchange 


N. Y. County National... 
German-American 

Chase National 

Fifth Avenue 

German Exchange 


Lincoln National 
Garfield National 

Fifth National 

Bank of the Metropolis. . . 


Seaboard National 
Liberty National 

N. Y. Produce Exchange. 
State Bank 

Fourteenth Street Bank... 
National Copper Bank.,.. 


, eer 


t United States Deposits included, $59,675, 100. 





$ 19,815,000 


| Dec. 12, 1908. 





23,950,000) 
17,820,000} 


25,059,000) 
24,425,900) 
7,263,000 
176,755,400) 
32,704,000) 
6,159,400] 
9,347,300 
1,863,500, 
4,890,700 
33,174,600 
146,100,100 
8,805,300 
3,07 3,000 
5,511,400 
1,697,400 
58,916,500 
20,662,300 
4.190,500 
7,647,000 
10,358, 300 
37,277,000 


26,410,900 
68,643,000 


21,393,000 
10,038,000 
109,7 56,000 
16,911,300 
2,924,000 
7,267,200 

3,67 3.700 


73,157,800) 


12,537,800] 


3,618,900] 


5,173,200) 
13,825,500) 


6,480,000 
3,018,800 
10,140,900 
3,831,000 
17,916,000 
14,315,800 
5,278,000 
11,357,000 





- 1$1,139,755,700 


{ 
Loans and || 


Discounts 
Average, 
week ending | 


| 


Deposits, 
tAverage, 
week ending 
Feb. 8, 1908. 


Deposits 
*Average, 
week ending 
Dec. 12, 1908 





$ 22,229,000 
40,400,000 
20,117,000 
30,361,000 
29,036, 300 

7,067 ,000 

202,125,500 

30,410,100 
6,798, 300 
9,644,500) 
2,133,300 
6,719,500] 

31,465,100) 

166,379,200) 
12,305,400) 
3,412,300) 
6,960,700)| 
1,898,200)| 
69,7 33.900) 
23,602,900)| 

4,791,700), 

7,809,400 | 

12,278,400) 

43,642,000 || 
28,505,000) | 
93,.204,000)| 

1,242,700)| 
26,544,000 || 

11,091,000 | 

133,913,500 ! 
* 327,600 | 

1,987,700) 
7.564.500 
4,058, 300 
80,544,400 | 

12,945,200), 
3,408, 500 

4,777,000 


' 








14,477,100) 
,263,800)| 


3,090,700} 
I 1,776,400) 


4.199,000 || 


21,285,000 


16,017,400)| 


7,044,600) 


10,435,000 
4,653,200} 





18,871,100) 





$ 19,009,000 
29,725,000 
18,604,000 
29,074,000 
26,756,000 

6,012,000 
170,524,500 
33,029,800 
6,046,400 


7,415,300 
1,972,300 
5,336,600 
26,074,500 
125,301,400 
4,225,400 
3,219,800 
5,566,200} 
2,047,000 
71,016,800 
20,027,200 
4,323,600 
8,009,800) 
9,656, 100 
46,878, 000) 
24,585,000 
75,986,000 
I 472, _ 
22,73 





10 ei nee ‘000) 
95,959,000 
15,996,900 
3,440,000) 
6,985,900 
3+529,400) 
75,271,300 
14,086,600! 
4,360,600) 
5,784,800 


15,674,800) 


6,115,800) 
3,169.900) 
10,234,500 
4,169,000 
21,846,000 
12,875,700 
opp some 

2,536,000 
3 559: geo 





$1,339,547,400||$ 1, 1137, ree 


| 


$ 21,422,000 


Per Cent. of 
Inc. Dec. 


12. 





49,500,000 
21,143,000 
32,409,000 
31,743,300} 
6,188,000 
208, 204,500 
30,721,500 
7,172,000 
7,829,700 
2,316,400 
7:558,200 
25,600,600 
149,543,800 
8,762,700! 
3,427,200 
7,412,100 
2,207,000 
82,336,400 
24,491,900 
5.188, 300 
8,562,900} 
13,401,100 
50,851,000 
26,888, 700} 
107,620, 000] 
1,492,100 
28,964,000 
12,268,000 
141,701,100 
20,851,500 
3,255,000 
8,17 3,600 
3:77 5.400 
91,826,800} 
14,771,000 
4,067 ,200 
5,516,900 
15,765.900 
7.726,400 
3,195,500 
12,104,000 
4,605,000 
25,288,000 





13.6) 
“2 @ee 
18. 
2 


22. 
18. 

‘. 
17. 
4l. 





Abu an | 


19. 


33- 
7 
15 
22 
19. 
6. 


8. 
9. 
41 
‘: 
27. 
17. 
47 


: ron 
"1h ADEW AWEYON ND OOOH EW: 


15,616,400] 2 


8,405,800 


13,424,000 
5,181,600 
18,121,400 


$1,408,597, soo) 


* United States Deposits included __ 








